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Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 51

[Document Number AMS-SC-18-0081, SC-
19-326]

Removal of U.S. Grade Standards

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule will remove seven
voluntary U.S. grade standards and one
consumer standard for fresh fruits and
vegetables from the Code of Federal
Regulations (CFR). This regulatory
action is being taken as part of USDA’s
work to eliminate regulations that are
outdated, unnecessary, ineffective, or
impose costs that exceed benefits. None
of the eight voluntary standards slated
for removal from the CFR are related to
a current, active marketing order, import
regulation, or export act. The cost of
printing these eight standards in the
CFR annually exceeds the benefits of
further inclusion in the CFR. These
voluntary standards and all subsequent
revisions or new standards for these
products will be available in a separate
publication. The standards for the
affected commodities will continue to
be administered by the AMS Specialty
Crops Inspection (SCI) Division and
catalogued using the existing numbering
system for voluntary standards. Any
proposed, new, or revised voluntary
standards will appear in the Federal
Register with the opportunity for public
comment.

DATES: Effective February 1, 2019.
Comments must be received April 2,
2019.

ADDRESSES: Interested persons are
invited to submit written comments to
the USDA, Specialty Crops Inspection
Division, 100 Riverside Parkway, Suite
101, Fredericksburg, VA 22406; fax:

(540) 361-1199; or at
www.regulations.gov. Comments should
reference the date and page number of
this issue of the Federal Register. All
comments will be made available for
public inspection in the above office
during regular business hours, and can
be viewed as submitted, including any
personal information you provide, on
the www.regulations.gov website.

FOR FURTHER INFORMATION CONTACT:
Lindsay H. Mitchell at the address
above, or by phone (540) 361-1120; fax
(540) 361-1199; or, email
lindsay.mitchell@ams.usda.gov.
SUPPLEMENTARY INFORMATION: On
February 24, 2017, President Trump
signed Executive Order (E.O.) 13777,
Enforcing the Regulatory Reform
Agenda, which established a Federal
policy to alleviate unnecessary
regulatory burdens on the American
people. Section 3(d) of the E.O. directs
each Federal agency to establish a
Regulatory Reform Task Force to
identify regulations that: (i) Eliminate
jobs or inhibit job creation; (ii) are
outdated, unnecessary, or ineffective;
(iii) impose costs that exceed benefits;
(iv) create serious inconsistencies or
otherwise interfere with regulatory
reform initiatives or policies; (v) are
inconsistent with the requirements of
section 515 of the Treasury and General
Government Appropriations Act, 2001
(44 U.S.C. 3516 note), or the guidance
issued pursuant to that provision; or (vi)
derive from or implement Executive
Orders or other Presidential directives
that have been subsequently rescinded
or substantially modified.

This regulatory action is being taken
as part of the Regulatory Reform Agenda
to eliminate regulations that are
outdated, unnecessary, ineffective, or
impose costs that exceed benefits.

Executive Orders 12866, 13771, and
13563

This rule does not meet the definition
of a significant regulatory action
contained in section 3(f) of Executive
Order 12866, and is not subject to
review by the Office of Management and
Budget (OMB). Additionally, because
this rule does not meet the definition of
a significant regulatory action it does
not trigger the requirements contained
in Executive Order 13771. See OMB’s
Memorandum titled “Interim Guidance
Implementing Section 2 of the Executive
Order of January 30, 2017, titled

‘Reducing Regulation and Controlling
Regulatory Costs’ ”’ (February 2, 2017).
Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility.

Executive Order 13175

This rule has been reviewed in
accordance with the requirements of
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments. The review reveals that
this regulation would not have
substantial and direct effects on Tribal
governments nor significant Tribal
implications.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. It is not intended to have
retroactive effect. There are no
administrative procedures that must be
exhausted prior to any judicial
challenge to the provisions of this rule.

Regulatory Flexibility Analysis

This action was reviewed under the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.). The administrator of
AMS has determined that this action
will not have a significant economic
impact on a substantial number of small
entities. Although this action will
remove provisions from the CFR, small
entities should see no change as the
standards will continue to be
administered to ensure their continued
convenient availability and public input
to their formulation.

Background

The Secretary of Agriculture is
authorized to provide Federal grading
and certification services, and to
develop and establish efficient
marketing methods and practices of
agricultural commodities with the goal
of facilitating the efficient marketing of
agricultural commodities and allowing
consumers to obtain the quality of
products they desire at a reasonable
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cost. 7 U.S.C. 1621-1627. For more than
100 years, AMS has facilitated the
marketing of agricultural commodities
by developing official U.S. grade
standards that provide a uniform
language that may be used to describe
the characteristics of more than 450
commodities. These standards are
widely used in private contracts,
government procurement, marketing
communication, and, for some
commodities, consumer information.
Although use of most of the U.S.
standards is voluntary, through the
years, they have been promulgated as
regulations and codified in the CFR.
Rapid changes in consumer preferences,
together with associated changes in
commodity characteristics, processing

technology, and marketing practices,
have outpaced the process of revising
and issuing regulations. As a result, in
some instances, industry and the
marketplace have been burdened with
outdated trading language. The
President’s Regulatory Reform Agenda
has provided the impetus to develop
new approaches to meet more
effectively the needs of U.S. industry,
government agencies, and consumers
while reducing the regulatory burden.
To meet this initiative, regulations that
are currently in the CFR that could be
administered under the authority of
AMS are being removed from the CFR.
This includes all official grade
standards except those that currently are
in the rulemaking process, incorporated

by reference in marketing orders/
agreements appearing in 7 CFR parts
900 through 999, or used to implement
government price supports. Those grade
standards will continue to appear in the
CFR although the text will also be
available from AMS as are all other
grade standards.

This rule eliminates selected
standards that comprise approximately
30 pages of the CFR covering U.S. and
consumer standards for fresh fruits and
vegetables.

The following is an outline of
standards being removed from the CFR,
and those that will remain in the CFR
and the reason they are not being
removed.

7Part 51 .o,
CFR Section
51.475-494
51.560-588 ....
51.595-613 ....
51.1000-1016 ...
51.1210-1223 ...
51.2925-2934 ...
51.3145-3160
51.3740-3749

CFR Section

51.1-62

CFR Section
51.300-322

51.340-349 ...
51.620-653

Arizona).
51.680-714 ..ccoviiiiieeeie

Arizona).
51.750-784 ..o,
51.880-914 .......

51.1140-1179 ...
51.1260-1280 ...
51.1300-1323 ...
51.1345-1359 ...
51.1400-1416 ...
51.1430-1451
51.1520-1538
51.1540-1566 ...
51.1575-1587 ...
51.1810-1837
51.1855-1877
51.1900-1913 ...
51.1995-2009 ...
51.2075-2091 ...
51.2105-2131 ...
51.2275-2296 ...
51.2335-2341 ...
51.2540-2549 ...
51.2555-2562 ...
51.2646-2660 ...
51.2830-2854 ...
51.2945-2966 ...
51.3050-3069 ...
51.3195-3212 ...
51.3410-3418

CFR Section
51.1235-1242

Fresh Fruits, Vegetables and Other Products (Inspection, Certification, and Standards)

Standards Being Removed From CFR

Title

Subpart—United States Standards for Grades of Cantaloups.
Subpart—United States Standards for Celery.
Subpart—United States Consumer Standards for Celery Stalks.
Subpart—United States Standards for Persian (Tahiti) Limes.
Subpart—United States Standards for Grades of Peaches.
Subpart—United States Standards for Grades of Apricots.
Subpart—United States Standards for Grades of Nectarines.
Subpart—United States Standards for Grades of Honey Dew and Honey Ball Type Melons.
Regulations Being Retained in CFR Because They Provide Operational Regulations

Title

Subpart—Regulations.
Standards Being Retained in CFR Because They are Currently Referenced in Marketing Orders/

Agreements, Import Regulations, or Export Acts

Title

Subpart—United States Standards for Grades of Apples.
Subpart—United States Standards for Grades of Apples for Processing.
Subpart—United States Standards for Grades of Grapefruit (Texas and States Other Than Florida, California, and

Programs
Title

Subpart—United States Standards for Grades of Oranges (Texas and States Other Than Florida, California, and

Subpart—United States Standards for Grades of Florida Grapefruit.
Subpart—U.S. Standards for Grades of Table Grapes (European or Vinifera Type).
Subpart—United States Standards for Grades of Florida Oranges and Tangelos.
Subpart—United States Standards for Summer and Fall Pears.
Subpart—United States Standards for Winter Pears.
Subpart—United States Standards for Pears for Canning.
Subpart—United States Standards for Grades of Pecans in the Shell.
Subpart—United States Standards for Grades of Shelled Pecans.
Subpart—United States Standards for Grades of Fresh Plums and Prunes.
Subpart—United States Standards for Grades of Potatoes.
Subpart—United States Consumer Standards for Potatoes.
Subpart—United States Standards for Grades of Florida Tangerines.
Subpart—United States Standards for Grades of Fresh Tomatoes.
Subpart—United States Consumer Standards for Fresh Tomatoes.
Subpart—United States Standards for Grades of Filberts in the Shell.
Subpart—United States Standards for Grades of Almonds in the Shell.
Subpart—United States Standards for Grades of Shelled Aimonds.
Subpart—United States Standards for Shelled English Walnuts (Juglans Regia).
Subpart—United States Standards for Grades of Kiwifruit.
Subpart—United States Standards for Grades of Pistachio Nuts in the Shell.
Subpart—United States Standards for Grades of Shelled Pistachio Nuts.
Subpart—United States Standards for Grades for Sweet Cherries.
Subpart—United States Standards for Grades of Onions (Other Than Bermuda-Granex-Grano and Creole Types).
Subpart—United States Standards for Grades of Walnuts in the Shell.
Subpart—United States Standards for Florida Avocados.
Subpart—United States Standards for Grades of Bermuda-Granex-Grano Type Onions.
Subpart—United States Standards for Grades of Potatoes for Processing.

Standards Being Retained in CFR Because They are Currently Referenced in Government Price Support

Subpart—United States Standards for Grades of Cleaned Virginia Type Peanuts in the Shell.



Federal Register/Vol. 84, No. 22/Friday, February 1, 2019/Rules and Regulations

961

51.2710-2721
51.2730-2741
51.2750-2763

Subpart—United States Standards for Grades of Shelled Runner Type Peanuts.
Subpart—United States Standards for Grades of Shelled Spanish Type Peanuts.
Subpart—United States Standards for Grades of Shelled Virginia Type Peanuts.

To ensure that standards will
continue to be developed, issued, and
revised in accordance with procedures
that ensure a fair and open process, all
new and proposed revisions to existing
AMS standards will be published in the
Federal Register as a “Notice” with a
public comment period. A final version
of each standard also will be published
in the Federal Register as a notice and
will continue to be made available by
AMS.

In developing new or revising existing
grade standards, the Administrator will
consider three factors: (1) A new or
revised standard must be needed to
facilitate trade in a particular
commodity; (2) there must be
demonstrated interest and support from
the affected industry or other interested
parties for a voluntary standard; and, (3)
the standard must be practical to use.

Initial requests for development or
revision of a standard may come from
the industry, trade or consumer groups,
State departments of agriculture, the
U.S. Department of Agriculture, or
others. Once a request has been
received, AMS coordinates procedures
to gather information needed to move
forward with the new or revised
standard. After this process is
completed, AMS publishes a notice of
proposed standards in the Federal
Register to solicit comments from
interested parties (normally the
comment period is 60 days). After
evaluating the comments received from
interested parties, AMS determines
whether to proceed, develop a new
proposal, or terminate the process.

The public is informed of the outcome
of the process through a notice to trade
and a notice in the Federal Register. In
addition, the AMS program that handles
the commodity will distribute copies of
each standard, upon request, as a
pamphlet or other means.

Pursuant to 5 U.S.C. 553, AMS has
determined that it is impracticable,
unnecessary, and contrary to the public
interest to give preliminary notice prior
to putting this rule into effect and that
good cause exists for making it effective
immediately because: (1) The standards
are voluntary; (2) no changes are being
made to the standards by this rule; (3)
this action is in accordance with the
President’s Regulatory Reform Agenda.

List of Subjects in 7 CFR Part 51

Food grades and standards, Fruits,
Nuts, Reporting and recordkeeping
requirements, Vegetables.

For reasons set forth in the preamble,
7 CFR part 51 is amended as follows:

PART 51—[AMENDED]

m 1. The authority citation for part 51
continues to read as follows:

Authority: 7 U.S.C. 1621-1627.
Subpart [Removed]

m 2. The subpart entitled ‘“United States
Standards for Grades of Cantaloups,”
consisting of §§51.475 through 51.494c,
is removed.

Subpart [Removed]

m 3. The subpart entitled ‘“United States
Standards for Celery” consisting of
§§51.560 through 51.588, is removed.

Subpart [Removed]

m 4. The subpart entitled “United States
Consumer Standards for Celery Stalks,”
consisting of §§51.595 through 51.613,
is removed.

Subpart [Removed]

m 5. The subpart entitled “United States
Standards for Persian (Tahiti) Limes,”
consisting of §§51.1000 through
51.1016, is removed.

Subpart [Removed]

m 6. The subpart entitled “United States
Standards for Grades of Peaches,”
consisting of §§51.1210 through
51.1223, is removed.

Subpart [Removed]

m 7. The subpart entitled “United States
Standards for Grades of Apricots,”
consisting of §§51.2925 through
51.2934, is removed.

Subpart [Removed]

m 8. The subpart entitled “United States
Standards for Grades of Nectarines,”
consisting of §§51.3145 through
51.3160, is removed.

Subpart [Removed]

m 9. The subpart entitled “United States
Standards for Grades of Honey Dew and
Honey Ball Type Melons,” consisting of

§§51.3740 through 51.3749, is removed.

Dated: January 26, 2019.
Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2019-00551 Filed 1-31-19; 8:45 am|
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2017-0349; Airspace
Docket No. 17-AAL-5]

RIN 2120-AA66

Amendment of Class E Airspace for
the Following Alaska Towns; St.
Michael, AK; Shaktoolik, AK; and
Tatitlek, AK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action modifies Class E
airspace extending upward from 1,200
feet above the surface in Alaska at St.
Michael Airport; Shaktoolik Airport;
and Tatitlek Airport. This action adds
exclusionary language to the legal
descriptions of these airports to exclude
Class E airspace extending beyond 12
miles from the shoreline, and ensures
the safety and management of aircraft
within the National Airspace System.

DATES: Effective 0901 UTC, February 28,
2019. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11C,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at http://www.faa.gov/
air_traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC, 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030,
or go to https://www.archives.gov/
federal-register/cfr/ibr-locations.html.


https://www.archives.gov/federal-register/cfr/ibr-locations.html
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FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

FOR FURTHER INFORMATION CONTACT:
Bonnie Malgarini, Federal Aviation
Administration, Operations Support
Group, Western Service Center, 2200 S.
216th St, Des Moines, WA, 98198—-6547;
telephone (206) 231-2329.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
Class E airspace extending upward from
1,200 feet above the surface at St.
Michael Airport, Shaktoolik Airport,
and Tatitlek Airport, AK, to support IFR
operations in standard instrument
approach and departure procedures at
these airports.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (83 FR 37773; August 2, 2018)
for Docket No. FAA-2017-0349 to
modify Class E airspace for the
following Alaska Towns; St. Michael
Airport, AK; Shaktoolik Airport, AK;
and Tatitlek Airport, AK. Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. No comments were received.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11C, dated August 13, 2018,
and effective September 15, 2018, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11C, Airspace Designations and
Reporting Points, dated August 13,
2018, and effective September 15, 2018.
FAA Order 7400.11C is publicly
available as listed in the ADDRESSES

section of this document. FAA Order
7400.11C lists Class A, B, C, D, and E
airspace areas, air traffic service routes,
and reporting points.

The Rule

The FAA is amending Title 14 Code
of Federal Regulations (14 CFR) part 71
by modifying Class E airspace extending
upward from 1,200 feet above the
surface at St. Michael Airport, AK;
Shaktoolik Airport, AK; and Tatitlek
Airport, AK. This action adds language
to the legal descriptions of these airports
that reads “excluding that airspace that
extends beyond 12 miles from the
shoreline”.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, and is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11G,
Airspace Designations and Reporting
Points, dated August 13, 2018, and
effective September 15, 2018, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 1,200 feet or More
Above the Surface of the Earth.

* * * * *

AAL AK E5 Shaktoolik, AK [Amended]

Shaktoolik Airport, AK
(Lat. 64°22"16” N, long. 161°13'26” W)
That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Shaktoolik Airport; and that
airspace extending upward from 1,200 feet
above the surface within a 73-mile radius of
Shaktoolik Airport, AK, excluding that
airspace that extends beyond 12 miles of the
shoreline.
* * * * *

AAL AK E5 St. Michael, AK [Amended]

St. Michael Airport, AK
(Lat. 63°29°24” N, long. 162°06'37” W)
That airspace extending upward from 700
feet above the surface within an 8.4-mile
radius of St. Michael Airport; and that
airspace extending upward from 1,200 feet
above the surface within a 73-mile radius of
the St. Michael Airport, excluding that
airspace that extends beyond 12 miles of the
shoreline.
* * * * *

AAL AK E5 Tatitlek, AK [Amended]

Tatitlek Airport, AK

(Lat. 60°52°21” N, long. 146°41'28” W)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Tatitlek Airport, and within 2 miles
southwest and 3.4 miles northeast of the 149°
radial from Tatitlek Airport extending from
the 6.4-mile radius to 11.8 miles southeast of
the airport; and that airspace extending
upward from 1,200 feet above the surface
within a 60-mile radius of the Tatitlek
Airport, excluding that airspace that extends
beyond 12 miles of the shoreline.

Issued in Seattle, Washington, on
December 14, 2018.
Byron Chew,

Acting Group Manager, Operations Support
Group, Western Service Center.

[FR Doc. 2018-28101 Filed 1-31-19; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 95

[Docket No. 31237; Amdt. No. 544]

IFR Altitudes; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule

SUMMARY: This amendment adopts
miscellaneous amendments to the
required IFR (instrument flight rules)
altitudes and changeover points for
certain Federal airways, jet routes, or
direct routes for which a minimum or
maximum en route authorized IFR
altitude is prescribed. This regulatory
action is needed because of changes
occurring in the National Airspace
System. These changes are designed to
provide for the safe and efficient use of
the navigable airspace under instrument
conditions in the affected areas.

DATES: Effective 0901 UTC, February 28,
2019.

FOR FURTHER INFORMATION CONTACT:
Thomas J. Nichols, Flight Procedures
and Airspace Group, Flight
Technologies and Procedures Division,
Flight Standards Service, Federal
Aviation Administration. Mailing
Address: FAA Mike Monroney
Aeronautical Center, Flight Procedures
and Airspace Group, 6500 South
MacArthur Blvd., Registry Bldg., 29
Room 104, Oklahoma City, OK 73125.
Telephone: (405) 954—4164.

SUPPLEMENTARY INFORMATION: This
amendment to part 95 of the Federal
Aviation Regulations (14 CFR part 95)
amends, suspends, or revokes IFR
altitudes governing the operation of all
aircraft in flight over a specified route
or any portion of that route, as well as
the changeover points (COPs) for
Federal airways, jet routes, or direct
routes as prescribed in part 95.

The Rule

The specified IFR altitudes, when
used in conjunction with the prescribed
changeover points for those routes,
ensure navigation aid coverage that is
adequate for safe flight operations and
free of frequency interference. The
reasons and circumstances that create
the need for this amendment involve
matters of flight safety and operational
efficiency in the National Airspace
System, are related to published
aeronautical charts that are essential to
the user, and provide for the safe and
efficient use of the navigable airspace.
In addition, those various reasons or
circumstances require making this
amendment effective before the next
scheduled charting and publication date
of the flight information to assure its
timely availability to the user. The
effective date of this amendment reflects
those considerations. In view of the
close and immediate relationship
between these regulatory changes and
safety in air commerce, I find that notice
and public procedure before adopting
this amendment are impracticable and
contrary to the public interest and that
good cause exists for making the
amendment effective in less than 30
days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 95
Airspace, Navigation (air).
Issued in Washington, DC on January 23,
2019.
Rick Domingo,
Executive Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, part 95 of the Federal
Aviation Regulations (14 CFR part 95) is
amended as follows effective at 0901
UTC, June 03, 2010.

m 1. The authority citation for part 95
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44719,
44721.

m 2. Part 95 is amended to read as
follows:

REVISIONS TO IFR ALTITUDES & CHANGEOVER POINT
[Amendment 544 effective date February 28, 2019]

FROM TO MEA
§95.6001 Victor Routes—U.S.
§95.6007 VOR Federal Airway V7 Is Amended To Read in Part
BOILER, IN VORTAC CHICAGO HEIGHTS, IL VORTAC 2800
PAPPL L FIX oottt FTALOR, WI FIX oottt **4000
*5300—MCA TALOR, WI FIX, N BND
**1800—MOCA
§95.6020 VOR Federal Airway V20 Is Amended To Read in Part
COLUMBUS, GA VORTAC ..ottt GRANT, GA FIX oo *3000
*2400—MOCA
GRANT, GA FIX o e *SMARR, GA FIX oo **4000
*4500—MCA SMARR, GA FIX, NE BND
**2500—MOCA
**2600—GNSS MEA
SMARR, GA FIX e e *SINCA, GA FIX o **4500
*4500—MCA SINCA, GA FIX, SW BND
**2500—MOCA
**25600—GNSS MEA
SINCA, GA FIX oottt s ATHENS, GA VOR/DME .....oouiiiiiiiiieieeieie et *3000
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REVISIONS TO IFR ALTITUDES & CHANGEOVER POINT—Continued
[Amendment 544 effective date February 28, 2019]
FROM TO MEA
*2200—MOCA
§95.6035 VOR Federal Airway V35 Is Amended To Read in Part
SINCA, GA FIX et ATHENS, GA VOR/DME .....ociiiiiiiieienieste et *3000
*2200—MOCA
§95.6051 VOR Federal Airway V51 Is Amended To Read in Part
SHELBYVILLE, IN VOR/DME .....ccoiiiiiiieeneeeeeeee e FOCKEL, IN FIX oot **5000
*4700—MCA OCKEL, IN FIX, SE BND
**2900—MOCA
OCKEL, IN FIX ettt BOILER, IN VORTAC ....ooiiiiiieese e 2600
BOILER, IN VORTAC ..ottt CHICAGO HEIGHTS, IL VORTAC ..ot 2800
§95.6066 VOR Federal Airway V66 Is Amended To Read in Part
CANER, GA FIX et GRANT, GA FIX oot *3000
*2400—MOCA
GRANT, GA FIX e *SMARR, GA FIX o **4000
*4500—MCA SMARR, GA FIX, NE BND
**2500—MOCA
**2600—GNSS MEA
SMARR, GA FIX e *SINCA, GA FIX e **4500
*4500—MCA SINCA, GA FIX, SW BND
**2500—MOCA
**2500—GNSS MEA
SINCA, GA FIX e ATHENS, GA VOR/DME .....ociiiiiiiiiieieniieie e *3000
*2200—MOCA
§95.6070 VOR Federal Airway V70 Is Amended To Read in Part
CHAFF, AL FIX o FRUTEL, AL FIX o **2500
*4500—MCA RUTEL, AL FIX, NE BND
**1800—MOCA
RUTEL, AL FIX et *CRENS, AL FIX oot e **4500
*4500—MCA CRENS, AL FIX, SW BND
**1800—MOCA
§95.6085 VOR Federal Airway V85 Is Amended To Read in Part
FALCON, CO VORTAC ....oiiiiiiieieesie sttt HYGEN, CO FIX.
SE BND 9400
NW BND 16000
HYGEN, CO FIX oo LARAMIE, WY VOR/DME .....cccoioiiiiieieceereeeeee e 16000
§95.6097 VOR Federal Airway V97 Is Amended To Read in Part
CINCINNATI, KY VORTAC ..c.oiiieiiieteeieie et SHELBYVILLE, IN VOR/DME ......ooiiiiiiiieieeeeeesieeeee s 2800
SHELBYVILLE, IN VOR/DME .....cccoiiiiiiiieienieieneee e FOCKEL, IN FIX oo **5000
*4700—MCA OCKEL, IN FIX, SE BND
**2900—MOCA
OCKEL, IN FIX ettt BOILER, IN VORTAC ....ooiiiiiieeee e 2600
BOILER, IN VORTAC ...ttt CHICAGO HEIGHTS, IL VORTAC ...cciiiiiieeeeeeeeseeeie e 2800
§95.6155 VOR Federal Airway V155 Is Amended To Read in Part
COLUMBUS, GA VORTAC ....ooiiiceieeee e GRANT, GA FIX oo *3000
*2400—MOCA
GRANT, GA FIX e *SMARR, GA FIX o **4000
*4500—MCA SMARR, GA FIX, NE BND
**2500—MOCA
**2600—GNSS MEA
SMARR, GA FIX et *SINCA, GA FIX e **4500
*4500—MCA SINCA, GA FIX, SW BND
**2500—MOCA
**2500—GNSS MEA
§95.6164 VOR Federal Airway V164 Is Amended To Read in Part
BUFFALO, NY VOR/DME ......cccooiiiieienieeseeeese e BENEE, NY FIX o **11000

*11000—MCA BENEE, NY FIX, N BND
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REVISIONS TO IFR ALTITUDES & CHANGEOVER POINT—Continued
[Amendment 544 effective date February 28, 2019]
FROM TO MEA
**4400—MOCA
**5000—GNSS MEA
BENEE, NY FIX ot WELLSVILLE, NY VORTAC ....ooiiiiiiinieeneeee et *6000
*4500—MOCA
*5000—GNSS MEA
§95.6167 VOR Federal Airway V167 Is Amended To Read in Part
PROVIDENCE, Rl VOR/DME ......cccciiiieieieeieneeeesreneesee e ZUNUX, MA FIX it *2500
*1800—MOCA
ZUNUX, MA FIX oot PEAKE, MA FIX .ot *3000
*1800—MOCA
§95.6170 VOR Federal Airway V170 is Amended to Delete
WORTHINGTON, MN VOR/DME ......cccooiiiiinieieeee e FAIRMONT, MN VOR/DME .....coiiiiiiieieieeeceeesee e 3300
FAIRMONT, MN VOR/DME ......cccoiiiiiiieienieeeenteeeesee e ROCHESTER, MN VOR/DME ......cccccciiiiiinienieeceeeeeee e 3000
§95.6191 VOR Federal Airway V191 Is Amended To Read in Part
NEWTT, IL FIX o TN G | **5000
*5000—MRA
**2200—MOCA
§95.6219 VOR Federal Airway V219 is Amended to Delete
SIOUX CITY, IA VORTAC ..ottt RITTA, IA WP.
NE BND .ottt *9000
SW BND .o *4500
*3300—MOCA
RITTA, TA WP et MILSS, 1A FIX oot 9000
MILSS, IA FIX o FAIRMONT, MN VOR/DME .. 8000
FAIRMONT, MN VOR/DME MANKATO, MN VOR/DME .......ccoiiiiiiicee e *3000
*2500—MOCA
§95.6220 VOR Federal Airway V220 Is Amended To Read in Part
KREMMLING, CO VOR/DME .....ccoooiiiirieieniee e NIWOT, CO FIX .ot *17000
*15900—MOCA
NIWOT, CO FIX oot *GILL, CO VOR/DME.
NE BND .ottt e e 7400
SW BND .ottt 17000
*14500—MCA GILL, CO VOR/DME, SW BND
§95.6263 VOR Federal Airway V263 Is Amended To Read in Part
HUGO, CO VOR/DME .....cooiiiieieneee e KANDO, CO FIX ..o *10000
*8500—MOCA
*9000—GNSS MEA
KANDO, CO FIX ..ottt AKRON, CO VOR/DME.
NE BND .ottt e *8500
SW BND ettt *10000
*7500—MOCA
§95.6361 VOR Federal Airway V361 Is Amended To Read in Part
KREMMLING, CO VOR/DME .....c.cooviiireeereece e BARGR, CO FIX ..o e *16000
*15600—MOCA
BARGR, CO FIX ..o CHEYENNE, WY VORTAC.
NE BND et 9200
SW BND et 16000
§95.6454 VOR Federal Airway V454 Is Amended To Read in Part
CHAFF, AL FIX o FRUTEL, AL FIX o **2500
*4500—MCA RUTEL, AL FIX, NE BND
**1800—MOCA
RUTEL, AL FIX et *CRENS, AL FIX oot e **4500
*4500—MCA CRENS, AL FIX, SW BND
**1800—MOCA
BANBI, AL FIX oo COLUMBUS, GA VORTAC ...oeeiiiiieeenieeee e 2400
COLUMBUS, GA VORTAC ..ottt GRANT, GA FIX oot *3000

*2400—MOCA
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[Amendment 544 effective date February 28, 2019]
FROM TO MEA
GRANT, GA FIX oottt *SMARR, GA FIX e **4000
*4500—MCA SMARR, GA FIX, NE BND
**2500—MOCA
**2600—GNSS MEA
SMARR, GA FIX ot FSINCA, GA FIX oo **4500
*4500—MCA SINCA, GA FIX, SW BND
**2500—MOCA
**2500—GNSS MEA
SINCA, GA FIX oottt e e e MADDI, GA FIX oot **3000
*4000—MCA MADDI, GA FIX, NE BND
**2200—MOCA
MADDI, GA FIX oottt VESTO, GA FIX ettt **4000
*4000—MCA VESTO, GA FIX, SW BND
**2300—MOCA
GREENWOOD, SC VORTAC ...ttt LOCKS, SC FIX .ttt 2400
Airway segment Changeover points
From ‘ To Distance ‘ From

§95.8003 VOR Federal Airway Changeover Point V97 Is Amended To Add Changeover Point

CINCINNATI, KY VORTAC

‘ SHELBYVILLE, IN VOR/DME

‘ 39 ‘ CINCINNATI

Is Amended To Delete Changeover Point

SHELBYVILLE, IN VOR/DME

‘ BOILER, IN VORTAC

‘ 50 ‘ SHELBYVILLE

V219 Is Amended To Delete Changeover Point

SIOUX CITY, IA VORTAC

‘ FAIRMONT, MN VOR/DME

‘ 74 ‘ SIOUX CITY

[FR Doc. 2019-00759 Filed 1-31-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 250 and 385

[Docket No. RM19-9-000; Order No. 853]

Civil Monetary Penalty Inflation
Adjustments

AGENCY: Federal Energy Regulatory
Commission, Department of Energy.
ACTION: Final rule.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
issuing a final rule to amend its
regulations governing the maximum
civil monetary penalties assessable for
violations of statutes, rules, and orders
within the Commission’s jurisdiction.
The Federal Civil Penalties Inflation
Adjustment Act of 1990, as amended
most recently by the Federal Givil
Penalties Inflation Adjustment Act
Improvements Act of 2015, requires the
Commission to issue this final rule.
DATES: This final rule is effective
February 1, 2019.

FOR FURTHER INFORMATION CONTACT:
Todd Hettenbach, Attorney, Office of
Enforcement, Federal Energy Regulatory
Commission, 888 First Street NE,
Washington, DC 20426, (202) 502—8794,
Todd.Hettenbach@ferc.gov.
SUPPLEMENTARY INFORMATION:

1. In this final rule, the Federal
Energy Regulatory Commission
(Commission) is complying with its
statutory obligation to amend the civil
monetary penalties provided by law for
matters within the agency’s jurisdiction.

I. Background

2. The Federal Civil Penalties
Inflation Adjustment Act Improvements
Act of 2015 (2015 Adjustment Act),?
which further amended the Federal
Civil Penalties Inflation Adjustment Act
of 1990 (1990 Adjustment Act),2
required the head of each federal agency
to issue a rule by July 2016 adjusting for
inflation each “civil monetary penalty”
provided by law within the agency’s
jurisdiction and to make further
inflation adjustments on an annual basis
every January 15 thereafter.3

1Sec. 701, Pub. L. 114-74, 129 Stat. 584, 599.

2Pub. L. 101-410, 104 Stat. 890 (codified as
amended at 28 U.S.C. 2461 note).

328 U.S.C. 2461 note, at (4). The Commission
made its January 2018 adjustment on January 8,
2018, in Docket No. RM18-4-000. See Civil

II. Discussion

3. The 2015 Adjustment Act defines a
civil monetary penalty as any penalty,
fine, or other sanction that: (A)(i) Is for
a specific monetary amount as provided
by federal law; or (ii) has a maximum
amount provided for by federal law; (B)
is assessed or enforced by an agency
pursuant to federal law; and (C) is
assessed or enforced pursuant to an
administrative proceeding or a civil
action in the federal courts.# This
definition applies to the maximum civil
penalties that may be imposed under
the Federal Power Act (FPA),5 the
Natural Gas Act (NGA),s the Natural Gas
Policy Act of 1978 (NGPA),” and the
Interstate Commerce Act (ICA).8

4. Under the 2015 Adjustment Act,
the first step for such adjustment of a
civil monetary penalty for inflation
requires determining the percentage by
which the U.S. Department of Labor’s
Consumer Price Index for all-urban
consumers (CPI-U) for October of the

Monetary Penalty Inflation Adjustments, Order No.
839, 83 FR 1550 (Jan. 12, 2018), FERC Stats. & Regs.
131,397 (2018).

41d. (3).

516 U.S.C. 791a et seq.

615 U.S.C. 717 et seq.

715 U.S.C. 3301 et seq.

849 App. U.S.C. 1 et seq. (1988).
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preceding year exceeds the CPI-U for
October of the year before that.? The
CPI-U for October 2018 exceeded the
CPI-U for October 2017 by 2.522
percent.10

5. The second step requires
multiplying the CPI-U percentage
increase by the applicable existing
maximum civil monetary penalty.11

This step results in a base penalty
increase amount.

6. The third step requires rounding
the base penalty increase amount to the
nearest dollar and adding that amount
to the base penalty to calculate the new
adjusted maximum civil monetary
penalty.12

7. Under the 2015 Adjustment Act, an
agency is directed to use the maximum

civil monetary penalty applicable at the
time of assessment of a civil penalty,
regardless of the date on which the
violation occurred.!3

8. The adjustments that the
Commission is required to make
pursuant to the 2015 Adjustment Act
are reflected in the following table:

Source

Existing maximum civil
monetary penalty

New adjusted maximum civil monetary pen-
alty

16 U.S.C. 825—1(b), Sec. 316A of the Federal
Power Act.

16 U.S.C. 823b(c), Sec. 31(c) of the Federal
Power Act.

16 U.S.C. 825n(a), Sec. 315(a) of the Federal
Power Act.

15 U.S.C. 717t-1, Sec. 22 of the Natural Gas
Act.

15 U.S.C. 3414(b)(6)(A)(i), Sec. 504(b)(6)(A)(i)
of the Natural Gas Policy Act of 1978.

49 App. U.S.C. 6(10) (1988), Sec. 6(10) of the
Interstate Commerce Act.

49 App. U.S.C. 16(8) (1988), Sec. 16(8) of the
Interstate Commerce Act.

49 App. U.S.C. 19a(k) (1988), Sec. 19a(k) of
the Interstate Commerce Act.

49 App. U.S.C. 20(7)(a) (1988), Sec. 20(7)(a)
of the Interstate Commerce Act.

$1,238,271 per violation, per day

$22,363 per violation, per day

$2,852 per violation

$1,238,271 per violation, per day

$1,238,271 per violation, per day .........cc.cc......

$1,296 per offense and $65 per day after the
first day.

$12,964 per violation, per day

$1,296 per offense, per day

$1,296 per offense, per day

$1,269,500 per violation, per day.

$22,927 per violation, per day.

$2,994 per violation.

$1,269,500 per violation, per day.

$1,269,500 per violation, per day.

$1,329 per offense and $67 per day after the
first day.

$13,291 per violation, per day.

$1,329 per offense, per day.

$1,329 per offense, per day.

III. Administrative Findings

9. Congress directed that agencies
issue final rules to adjust their
maximum civil monetary penalties
notwithstanding the requirements of the
Administrative Procedure Act (APA).14
Because the Commission is required by
law to undertake these inflation
adjustments notwithstanding the notice
and comment requirements that
otherwise would apply pursuant to the
APA, and because the Commission lacks
discretion with respect to the method
and amount of the adjustments, prior
notice and comment would be
impractical, unnecessary, and contrary
to the public interest.

IV. Regulatory Flexibility Statement

10. The Regulatory Flexibility Act, as
amended, requires agencies to certify
that rules promulgated under their
authority will not have a significant
economic impact on a substantial
number of small businesses.1> The
requirements of the Regulatory
Flexibility Act apply only to rules
promulgated following notice and
comment.16 The requirements of the
Regulatory Flexibility Act do not apply

928 U.S.C. 2461 note, at (5)(b)(1).

10 See, e.g., Memorandum from Mick Mulvaney,
Office of Management and Budget, Implementation
of the Penalty Inflation Adjustments for 2019,
Pursuant to the Federal Civil Penalties Inflation

to this rulemaking because the
Commission is issuing this final rule
without notice and comment.

V. Paperwork Reduction Act

11. This rule does not require the
collection of information. The
Commission is therefore not required to
submit this rule for review to the Office
of Management and Budget pursuant to
the Paperwork Reduction Act of 1995.17

VI. Document Availability

12. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and print the contents of this
document via the internet through the
Commission’s Home Page (http://
www.ferc.gov) and in the Commission’s
Public Reference Room during normal
business hours (8:30 a.m. to 5:00 p.m.
Eastern time) at 888 First Street NE,
Room 2A, Washington, DC 20426.

13. From the Commission’s Home
Page on the internet, this information is
available on eLibrary. The full text of
this document is available on eLibrary
in PDF and Microsoft Word format for
viewing, printing, and downloading. To

Adjustment Act Improvements Act of 2015, 1 (Dec.
14, 2018).

111d. (5)(a).

12]d.

131d. (6).

access this document in eLibrary, type
the docket number (excluding the last
three digits) in the docket number field.
14. User assistance is available for
eLibrary and the Commission’s website
during normal business hours from the
Commission’s Online Support at (202)-
502—6652 (toll free at 1-866—208—3676)
or email at ferconlinesupport@ferc.gov,
or the Public Reference Room at (202)
502—-8371, TTY (202) 502-8659,
public.referenceroom@ferc.gov.

VII. Effective Date and Congressional
Notification

15. For the same reasons the
Commission has determined that public
notice and comment are unnecessary,
impractical, and contrary to the public
interest, the Commission finds good
cause to adopt an effective date that is
less than 30 days after the date of
publication in the Federal Register
pursuant to the Administrative
Procedure Act,'8 and therefore, the
regulation is effective upon publication
in the Federal Register.

16. The Commission has determined,
with the concurrence of the
Administrator of the Office of
Information and Regulatory Affairs of

141d. (3)(b)(2).

155 U.S.C. 601 et seq.
165 U.S.C. 603, 604.
1744 U.S.C. 3507(d).
185 U.S.C. 553(d)(3).
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the Office of Management and Budget,
that this rule is not a “major rule” as
defined in section 351 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This final rule is
being submitted to the Senate, House,
and Government Accountability Office.

List of Subjects
18 CFR Part 250

Natural gas, Reporting and
recordkeeping requirements.

18 CFR Part 385

Administrative practice and
procedure, Electric power, Penalties,
Pipelines, Reporting and recordkeeping
requirements.

By the Commission.
Issued: January 8, 2019.

Kimberly D. Bose,
Secretary.

In consideration of the foregoing, the
Commission amends parts 250 and 385,
chapter I, title 18, Code of Federal
Regulations as follows:

PART 250—FORMS

m 1. The authority citation for part 250
continues to read as follows:

Authority: 15 U.S.C. 717-717w, 3301—
3432; 42 U.S.C. 7101-7352; 28 U.S.C. 2461
note.

m 2. Amend § 250.16 by revising
paragraph (e)(1) to read as follows:

§250.16 Format of compliance plan
transportation services and affiliate
transactions.

* * * * *

(e) Penalty for failure to comply. (1)
Any person who transports gas for
others pursuant to subpart B or G of part
284 of this chapter and who knowingly
violates the requirements of §§ 358.4
and 358.5, § 250.16, or §284.13 of this
chapter will be subject, pursuant to
sections 311(c), 501, and 504(b)(6) of the
Natural Gas Policy Act of 1978, to a civil
penalty, which the Commission may
assess, of not more than $1,269,500 for
any one violation.

* * * * *

PART 385—RULES OF PRACTICE AND
PROCEDURE

m 3. The authority citation for part 385
continues to read as follows:

Authority: 5 U.S.C. 551-557; 15 U.S.C.
717-717w, 3301-3432; 16 U.S.C. 791a—825v,
2601-2645; 28 U.S.C. 2461; 31 U.S.C 3701,
9701; 42 U.S.C. 7101-7352, 16441, 16451—
16463; 49 U.S.C. 60502; 49 App. U.S.C. 1-85
(1988); 28 U.S.C. 2461 note (1990); 28 U.S.C.
2461 note (2015).

W 4. Revise § 385.1504(a) to read as
follows:

§385.1504 Maximum civil penalty (Rule
1504).

(a) Except as provided in paragraph
(b) of this section, the Commission may
assess a civil penalty of up to $22,927
for each day that the violation

continues.
* * * * *

m 5. Revise § 385.1602 to read as
follows:

§385.1602 Civil penalties, as adjusted
(Rule 1602).

The current inflation-adjusted civil
monetary penalties provided by law
within the jurisdiction of the
Commission are:

(a) 15 U.S.C. 3414(b)(6)(A)(i), Natural
Gas Policy Act of 1978: $1,269,500.

(b) 16 U.S.C. 823b(c), Federal Power
Act: $22,927 per day.

(c) 16 U.S.C. 825n(a), Federal Power
Act: $2,994.

(d) 16 U.S.C. 8250—1(b), Federal
Power Act: $1,269,500 per day.

(e) 15 U.S.C. 717t-1, Natural Gas Act:
$1,269,500 per day.

(f) 49 App. U.S.C. 6(10) (1988),
Interstate Commerce Act: $1,329 per
offense and $67 per day after the first
day.

(g) 49 App. U.S.C. 16(8) (1988),
Interstate Commerce Act: $13,291 per
day.

(h) 49 App. U.S.C. 19a(k) (1988),
Interstate Commerce Act: $1,329 per
day.

(i) 49 App. U.S.C. 20(7)(a) (1988),
Interstate Commerce Act: $1,329 per
day.

[FR Doc. 2019-00455 Filed 1-31-19; 8:45 am)]
BILLING CODE 6717-01-P

DEPARTMENT OF DEFENSE

Office of the Secretary

32 CFR Part 100

[Docket ID: DOD-2018-0S-0069]

RIN 0790-AK28

Unsatisfactory Performance of Ready
Reserve Obligation

AGENCY: Under Secretary of Defense
(Personnel and Readiness), DoD.

ACTION: Final rule.

SUMMARY: This final rule removes DoD’s
regulation which contains internal
policy on actions to be taken in regard
to members of the Ready Reserve whose
performance of duty or participation in
Reserve training is unsatisfactory. This
part has not been updated since 1979
and is obsolete. Current internal
procedures will continue to be

maintained and updated in a DoD
issuance.

DATES: This rule is effective on February
1, 2019.

FOR FURTHER INFORMATION CONTACT:
Colonel David Feeley, (703) 693—2195 or
david.c.feeley.mil@mail.mil.
SUPPLEMENTARY INFORMATION: It has been
determined that publication of this CFR
part removal for public comment is
impracticable, unnecessary, and
contrary to public interest since it is
based on removing DoD internal
policies and procedures that are
publicly available on the Department’s
issuance website. DoD Instruction
1215.13, “Ready Reserve Member
Participation Policy,” most recently
updated in 2015, is the governing DoD
policy (available at http://
www.esd.whs.mil/Portals/54/
Documents/DD/issuances/dodi/
121513p.pdy).

This rule is not significant under
Executive Order (E.O.) 12866,
“Regulatory Planning and Review,”
therefore, the requirements of E.O.
13771, “Reducing Regulation and
Controlling Regulatory Costs” do not
apply.

List of Subjects in 32 CFR Part 100

Armed forces reserves.

PART 100—[REMOVED]

m Accordingly, by the authority of 5

U.S.C. 301, 32 CFR part 100 is removed.
Dated: January 28, 2019.

Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2019-00445 Filed 1-31-19; 8:45 am]|
BILLING CODE 5001-06—-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 101
[Docket ID: DOD-2018-0S-0070]
RIN 0790-AK29

Participation in Reserve Training
Programs

AGENCY: Under Secretary of Defense
(Personnel and Readiness), DoD.
ACTION: Final rule.

SUMMARY: This final rule removes DoD’s
regulation which contains internal
policy regarding criteria and training
requirements for satisfactory
participation by members of the Reserve
components of the U.S. Armed Forces,
and uniform DoD policy for training


http://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/121513p.pdf
http://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/121513p.pdf
http://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/121513p.pdf
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members of such Reserve components
who may be temporarily residing in
sovereign foreign nations. This part is
internal, has not been updated since
1979, and is obsolete. Current internal
procedures will continue to be
maintained and updated in a DoD
issuance.

DATES: This rule is effective on February
1, 2019.

FOR FURTHER INFORMATION CONTACT:
Colonel David Feeley, (703) 693—2195 or
david.c.feeley.mil@mail.mil.
SUPPLEMENTARY INFORMATION: It has been
determined that publication of this CFR
part removal for public comment is
impracticable, unnecessary, and
contrary to public interest since it is
based on removing DoD internal
policies and procedures that are
publicly available on the Department’s
issuance website. DoD Instruction
1215.13, “Ready Reserve Member
Participation Policy,” most recently
updated in 2015, is the governing DoD
policy (available at: http://
www.esd.whs.mil/Portals/54/
Documents/DD/issuances/dodi/
121513p.pdy).

Because this rule is not significant
under Executive Order (E.O.) 12866,
“Regulatory Planning and Review,” the
requirements of E.O. 13771, “Reducing
Regulation and Controlling Regulatory
Costs,” do not apply.

List of Subjects in 32 CFR Part 101
Armed forces reserves.

PART 101—[REMOVED]

m Accordingly, by the authority of 5

U.S.C. 301, 32 CFR part 101 is removed.
Dated: January 28, 2019.

Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2019-00449 Filed 1-31-19; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 279

[Docket ID: DOD-2018-0S-0071]

RIN 0790-AK39

Retroactive Stop Loss Special Pay
Compensation

AGENCY: Under Secretary of Defense
(Personnel and Readiness), DoD.
ACTION: Final rule.

SUMMARY: This final rule removes DoD’s
regulation which contains obsolete DoD

policy regarding Retroactive Stop Loss
Special Pay Compensation, a program
which was terminated on October 21,
2012. In accordance with law, this rule
was issued to provide for Retroactive
Stop Loss Special Pay. The last day for
submission of claims to the Secretaries
of the Military Departments was October
21, 2012. Following that date, the
Secretaries concerned are not
authorized to make payments.

DATES: This rule is effective on February
1, 2019.

FOR FURTHER INFORMATION CONTACT:
Colonel David Feeley, (703) 693—-2195 or
david.c.feeley.mil@mail . mil.
SUPPLEMENTARY INFORMATION: It has been
determined that publication of this CFR
part removal for public comment is
impracticable, unnecessary, and
contrary to public interest since it is
based on removing obsolete DoD
policies.

This rule is not significant under
Executive Order (EO) 12866,
“Regulatory Planning and Review”’;
therefore, the requirements of E.O.
13771, “Reducing Regulation and
Controlling Regulatory Costs,” do not
apply.

List of Subjects in 32 CFR Part 279

Armed forces, Claims, Reporting and
recordkeeping requirements, Wages.

PART 279—[REMOVED]

m Accordingly, by the authority of 5

U.S.C. 301, 32 CFR part 279 is removed.
Dated: January 28, 2019.

Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2019—-00486 Filed 1-31-19; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2019-0030]
RIN 1625-AA00

Safety Zone; Containment Installation,
South of New Orleans, LA, Gulf of
Mexico

AGENCY: Coast Guard, DHS.

ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary moving safety
zone around the vessels OCEAN
PATRIOT and ROSS CANDIES

operating in the Mississippi Canyon
Block 20 in the Gulf of Mexico. The
safety zone encompasses all navigable
waters within a 500-yard radius of the
vessels. The safety zone is needed to
protect persons, vessels, and the marine
environment from hazards associated
with the vessels’ limited
maneuverability during installation of a
containment system. Persons and
vessels are prohibited from entering or
remaining in this zone unless
specifically authorized by the Captain of
the Port Sector New Orleans or a
designated representative.

DATES: This rule is effective from 6 a.m.
on February 14, 2019, through 8 p.m. on
March 14, 2019.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2019—
0030 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this rule, call
or email Lieutenant Commander
Benjamin Morgan, Sector New Orleans,
U.S. Coast Guard; telephone 504—365—
2281, email Benjamin.P.Morgan@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port Sector New
Orleans

DHS Department of Homeland Security

FR Federal Register

MM Mile marker

NPRM Notice of proposed rulemaking

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(3)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable. We must establish this
safety zone by February 14, 2019, and
we lack sufficient time to provide a
reasonable comment period and then


http://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/121513p.pdf
http://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/121513p.pdf
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consider those comments before issuing
the rule.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be contrary to the public
interest because the safety zone is
necessary to respond to potential
hazards associated with sub-surface
containment installation.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034. The
Captain of the Port Sector New Orleans
(COTP) has determined that a temporary
moving safety zone is necessary to
provide for the safety of persons,
vessels, and the marine environment
during sub-surface containment
installation operations in the vicinity of
the Mississippi Canyon Block 20.
Potential hazards include risk of injury
or pollution if normal vessel traffic were
to interfere with the vessel’s movement
or deployed equipment. The
containment installations are scheduled
to take place from 6 a.m. on February
14, 2019, through 8 p.m. on March 14,
2019, in the navigable waters of the
Mississippi Canyon Block 20, South of
New Orleans, LA, in the Gulf of Mexico.
This rule is needed to protect persons,
vessels, and the marine environment
from hazards associated with the
vessels’ limited maneuverability during
deployment of underwater equipment
and containment installation.

IV. Discussion of the Rule

This rule establishes a temporary
moving safety zone from 6 a.m. on
February 14, 2019 through 8 p.m. on
March 14, 2019. The safety zone will
cover all navigable waters within 500
yards of the vessels, OCEAN PATRIOT
and ROSS CANDIES, and equipment
being used by personnel to conduct sub-
surface containment installation in
Mississippi Canyon Block 20, South of
New Orleans, LA, in the Gulf of Mexico.
The duration of the zone is intended to
protect persons, vessels, and the marine
environment on these navigable waters
while installation is being conducted.
No vessel or person will be permitted to
enter or remain in the safety zone
without obtaining permission from the
COTP or a designated representative.
The COTP or designated representative
may be contacted on VHF—FM Channel
16 or 67 or by telephone at (504) 365—
2200. Persons and vessels permitted to
enter this safety zone must transit at
their slowest safe speed and comply
with all lawful directions issued by the
COTP or the designated representative.

The COTP or a designated
representative will inform the public of
the enforcement times and date for this
safety zone through Broadcast Notices to
Mariners (BNMs), Local Notices to
Mariners (LNMs), and/or Marine Safety
Information Bulletins (MSIBs), as
appropriate.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, duration,
and time-of-year of the safety zone. This
safety zone will restrict vessel traffic
from entering or remaining within a
500-yard area around vessels OCEAN
PATRIOT and ROSS CANDIES for
approximately thirty days while these
vessels conduct sub-surface
containment installation activities in
Mississippi Canyon Block 20. Other
vessels can safely transit around the
zone, which impacts a small area of the
Gulf of Mexico. Moreover, the Coast
Guard will issue BNMs via VHF—FM
marine channel 16 about the zone, and
the rule allows vessels to seek
permission to enter the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a

significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—-REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
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or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023—-01 and Commandant
Instruction M16475.1D, which guide the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-43701), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting approximately 30 days that
will prohibit entry within 500 yards of
the vessels being used for sub-surface
containment installation. It is
categorically excluded from further
review under paragraph L(60)a of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 01. A
Record of Environmental Consideration
supporting this determination will be
made available in the docket where
indicated under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034; 46 U.S.C.
70051; 33 CFR 1.05-1, 6.04—1, 6.04-6, and
160.5; Department of Homeland Security
Delegation No. 0170.1.

m 2. Add § 165.T08-0030 to read as
follows:

§165.T08-0030 Safety Zone; Mississippi
Canyon Block 20, South of New Orleans,
LA, Gulf of Mexico.

(a) Location. The following area is a
safety zone: All navigable waters within
a 500-yard radius around the vessels,
OCEAN PATRIOT and ROSS CANDIES,
in Mississippi Canyon Block 20, South
of New Orleans, LA, in the Gulf of
Mexico.

(b) Effective period. This section is
effective from 6 a.m. on February 14,
2019, through 8 p.m. on March 14, 2019.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23, entry
into or remaining within this zone is
prohibited unless authorized by the
Captain of the Port Sector New Orleans
(COTP) or designated representative. A
designated representative is a
commissioned, warrant, or petty officer
of the U.S. Coast Guard assigned to
units under the operational control of
USCG Sector New Orleans.

(2) Vessels requiring entry into this
safety zone must request permission
from the COTP or a designated
representative. They may be contacted
on VHF-FM Channel 16 or 67 or by
telephone at (504) 365—2200.

(3) Persons and vessels permitted to
enter this safety zone must transit at
their slowest safe speed and comply
with all lawful directions issued by the
COTP or the designated representative.

(d) Information broadcasts. The COTP
or a designated representative will
inform the public of the enforcement
times and date for this safety zone
through Broadcast Notices to Mariners
(BNMs), Local Notices to Mariners
(LNMs), and/or Marine Safety
Information Bulletins (MSIBs) as
appropriate.

Dated: January 28, 2019.

K.M. Luttrell,

Captain, U.S. Coast Guard, Captain of the
Port Sector New Orleans.

[FR Doc. 2019-00511 Filed 1-31-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF EDUCATION

34 CFR Parts 36 and 668
[Docket ID ED-2019—-0OGC—-0004]
RIN 1801-AA18

Adjustment of Civil Monetary Penalties
for Inflation

AGENCY: Department of Education.
ACTION: Final regulations.

SUMMARY: The Department of Education
(Department) issues these final
regulations to adjust the Department’s
civil monetary penalties (CMPs) for
inflation. This adjustment is required by
the Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015 (2015 Act), which amended the
Federal Civil Penalties Inflation
Adjustment Act of 1990 (Inflation
Adjustment Act). These final regulations
provide the 2019 annual inflation
adjustments being made to the penalty
amounts in the Department’s final
regulations published in the Federal
Register on January 16, 2018 (2018 final
rule).

DATES: These regulations are effective
February 1, 2019. The adjusted CMPs
established by these regulations are
applicable only to civil penalties
assessed after February 1, 2019 whose
associated violations occurred after
November 2, 2015.

FOR FURTHER INFORMATION CONTACT:
Levon Schlichter, U.S. Department of
Education, Office of the General
Counsel, 400 Maryland Avenue SW,
Room 6E235, Washington, DC 20202—
2241. Telephone: (202) 453-6387.
Email: levon.schlichter@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service, toll free, at 1-800—-877—-8339.

Individuals with disabilities can
obtain this document in an accessible
format (e.g., braille, large print,
audiotape, or compact disc) on request
to the contact person listed in this
section.

SUPPLEMENTARY INFORMATION:

Background. A CMP is defined in the
Inflation Adjustment Act (28 U.S.C.
2461 note) as any penalty, fine, or other
sanction that is (1) for a specific
monetary amount as provided by
Federal law, or has a maximum amount
provided for by Federal law; (2)
assessed or enforced by an agency
pursuant to Federal law; and (3)
assessed or enforced pursuant to an
administrative proceeding or a civil
action in the Federal courts.

The Inflation Adjustment Act
provides for the regular evaluation of
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CMPs to ensure that they continue to
maintain their deterrent value. The
Inflation Adjustment Act required that
each agency issue regulations to adjust
its CMPs beginning in 1996 and at least
every four years thereafter. The
Department published its most recent
cost adjustment to its CMPs in the
Federal Register on January 16, 2018
(83 FR 2062), and those adjustments
became effective on the date of
publication.

The 2015 Act (section 701 of Pub. L.
114—74) amended the Inflation
Adjustment Act to improve the
effectiveness of CMPs and to maintain
their deterrent effect.

The 2015 Act requires agencies to: (1)
Adjust the level of CMPs with an initial
“catch-up”” adjustment through an
interim final rule (IFR); and (2) make
subsequent annual adjustments for
inflation. Catch-up adjustments are
based on the percentage change between
the Consumer Price Index for all Urban
Consumers (CPI-U) for the month of
October in the year the penalty was last
adjusted by a statute other than the
Inflation Adjustment Act, and the
October 2015 CPI-U. Annual inflation
adjustments are based on the percentage
change between the October CPI-U
preceding the date of each statutory
adjustment, and the prior year’s October
CPI-U.* The Department published an
IFR with the initial “catch-up” penalty
adjustment amounts on August 1, 2016
(81 FR 50321).

In these final regulations, based on
the CPI-U for the month of October
2018, not seasonally adjusted, we are
annually adjusting each CMP amount by
a multiplier for 2019 of 1.02522, as
directed by the Office of Management
and Budget (OMB) Memorandum No.
M-19-04 issued on December 14, 2018.

The Department’s Civil Monetary
Penalties

The following analysis calculates new
CMPs for penalty statutes in the order
in which they appear in 34 CFR 36.2.
The penalty amounts are being adjusted
up based on the multiplier of 1.02522
provided in OMB Memorandum No. M—
19-04.

Statute: 20 U.S.C. 1015(c)(5).

Current Regulations: The CMP for 20
U.S.C. 1015(c)(5) (Section 131(c)(5) of
the Higher Education Act of 1965, as
amended (HEA)), as last set out in
statute in 1998 (Pub. Law 105-244, title
I, section 101(a), October 7, 1998, 112
Stat. 1602), is a fine of up to $25,000 for

11f a statute that created a penalty is amended to
change the penalty amount, the Department does
not adjust the penalty in the year following the
adjustment.

failure by an institution of higher
education (IHE) to provide information
on the cost of higher education to the
Commissioner of Education Statistics. In
the 2018 final rule, we increased this
amount to $37,601.

New Regulations: The new penalty for
this section is $38,549.

Reason: Using the multiplier of
1.02522 from OMB Memorandum No.
M-19-04, the new penalty is calculated
as follows: $37,601 x 1.02522 =
$38,549.30, which makes the adjusted
penalty $38,549, when rounded to the
nearest dollar.

Statute: 20 U.S.C. 1022d(a)(3).

Current Regulations: The CMP for 20
U.S.C. 1022d(a)(3) (Section 205(a)(3) of
the HEA), as last set out in statute in
2008 (Pub. L. 110-315, title II, section
201(2), August 14, 2008, 122 Stat. 3147),
is a fine of up to $27,500 for failure by
an IHE to provide information to the
State and the public regarding its
teacher-preparation programs. In the
2018 final rule, we increased this
amount to $31,320.

New Regulations: The new penalty for
this section is $32,110.

Reason: Using the multiplier of
1.02522 from OMB Memorandum No.
M-19-04, the new penalty is calculated
as follows: $31,320 x 1.02522 =
$32,109.89, which makes the adjusted
penalty $32,110, when rounded to the
nearest dollar.

Statute: 20 U.S.C. 1082(g).

Current Regulations: The CMP for 20
U.S.C. 1082(g) (Section 432(g) of the
HEA), as last set out in statute in 1986
(Pub. L. 99-498, title IV, section 402(a),
October 17, 1986, 100 Stat. 1401), is a
fine of up to $25,000 for violations by
lenders and guaranty agencies of Title
IV of the HEA, which authorizes the
Federal Family Education Loan
Program. In the 2018 final rule, we
increased this amount to $55,907.

New Regulations: The new penalty for
this section is $57,317.

Reason: Using the multiplier of
1.02522 from OMB Memorandum No.
M-19-04, the new penalty is calculated
as follows: $55,907 x 1.02522 =
$57,316.97, which makes the adjusted
penalty $57,317, when rounded to the
nearest dollar.

Statute: 20 U.S.C. 1094(c)(3)(B).

Current Regulations: The CMP for 20
U.S.C. 1094(c)(3)(B) (Section
487(c)(3)(B) of the HEA), as set out in
statute in 1986 (Pub. L. 99-498, title IV,
section 407(a), October 17, 1986, 100
Stat. 1488), is a fine of up to $25,000 for
an IHE’s violation of Title IV of the HEA
or its implementing regulations. Title IV
authorizes various programs of student
financial assistance. In the 2018 final

rule, we increased this amount to
$55,907.

New Regulations: The new penalty for
this section is $57,317.

Reason: Using the multiplier of
1.02522 from OMB Memorandum No.
M-19-04, the new penalty is calculated
as follows: $55,907 x 1.02522 =
$57,316.97, which makes the adjusted
penalty $57,317, when rounded to the
nearest dollar.

Statute: 20 U.S.C. 1228c(c)(2)(E).

Current Regulations: The CMP for 20
U.S.C. 1228c(c)(2)(E) (Section 429 of the
General Education Provisions Act), as
set out in statute in 1994 (Pub. L. 103—
382, title II, section 238, October 20,
1994, 108 Stat. 3918), is a fine of up to
$1,000 for an educational organization’s
failure to disclose certain information to
minor students and their parents. In the
2018 final rule, we increased this
amount to $1,650.

New Regulations: The new penalty for
this section is $1,692.

Reason: Using the multiplier of
1.02522 from OMB Memorandum No.
M-19-04, the new penalty is calculated
as follows: $1,650 x 1.02522 =
$1,691.61, which makes the adjusted
penalty $1,692, when rounded to the
nearest dollar.

Statute: 31 U.S.C. 1352(c)(1) and
(c)(2)(A).

Current Regulations: The CMPs for 31
U.S.C. 1352(c)(1) and (c)(2)(A), as set
out in statute in 1989 (Pub. L. 101-121,
title III, section 319(a)(1), October 23,
1989, 103 Stat. 750), are a fine of
$10,000 to $100,000 for recipients of
Government grants, contracts, etc. that
improperly lobby Congress or the
Executive Branch with respect to the
award of Government grants and
contracts. In the 2018 final rule, we
increased these amounts to $19,639 to
$196,387.

New Regulations: The new penalties
for these sections are $20,134 to
$201,340.

Reason: Using the multiplier of
1.02522 from OMB Memorandum No.
M-19-04, the new minimum penalty is
calculated as follows: $19,639 x 1.02522
= $20,134.30, which makes the adjusted
penalty $20,134, when rounded to the
nearest dollar. The new maximum
penalty is calculated as follows:
$196,387 x 1.02522 = $201,339.88,
which makes the adjusted penalty
$201,340, when rounded to the nearest
dollar.

Statute: 31 U.S.C. 3802(a)(1) and
(a)(2).

Current Regulations: The CMPs for 31
U.S.C. 3802(a)(1) and (a)(2), as set out in
statute in 1986 (Pub. L. 99-509, title VI,
section 6103(a), Oct. 21, 1986, 100 Stat.
1937), are a fine of up to $5,000 for false
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claims and statements made to the
Government. In the 2018 final rule, we
increased this amount to $11,181.

New Regulations: The new penalty for
this section is $11,463.

Reason: Using the multiplier of
1.02522 from OMB Memorandum No.
M-19-04, the new penalty is calculated
as follows: $11,181 x 1.02522 =
$11,462.98, which makes the adjusted
penalty $11,463, when rounded to the
nearest dollar.

Executive Orders 12866, 13563, and
13771

Regulatory Impact Analysis

Under Executive Order 12866, it must
be determined whether this regulatory
action is “significant” and, therefore,
subject to the requirements of the
Executive order and subject to review by
OMB. Section 3(f) of Executive Order
12866 defines a significant regulatory
action as an action likely to result in a
rule that may—

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect a sector of the economy;
productivity; competition; jobs; the
environment; public health or safety; or
State, local, or Tribal governments or
communities in a material way (also
referred to as “economically significant”
regulations);

(2) Create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
stated in the Executive order.

We have determined that these final
regulations: (1) Exclusively implement
the annual adjustment; (2) are consistent
with OMB Memorandum No. M—19-04;
and (3) have an annual impact of less
than $100 million. Therefore, based on
OMB Memorandum No. M—19-04, this
is not a significant regulatory action
subject to review by OMB under section
3(f) of Executive Order 12866.

We have also reviewed these
regulations under Executive Order
13563, which supplements and
explicitly reaffirms the principles,
structures, and definitions governing
regulatory review established in
Executive Order 12866. To the extent
permitted by law, Executive Order
13563 requires that an agency—

(1) Propose or adopt regulations only
upon a reasoned determination that
their benefits justify their costs
(recognizing that some benefits and
costs are difficult to quantify);

(2) Tailor its regulations to impose the
least burden on society, consistent with
obtaining regulatory objectives and
taking into account, among other things,
and to the extent practicable, the costs
of cumulative regulations;

(3) In choosing among alternative
regulatory approaches, select those
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity);

(4) To the extent feasible, specify
performance objectives, rather than the
behavior or manner of compliance a
regulated entity must adopt; and

(5) Identify and assess available
alternatives to direct regulation,
including economic incentives—such as
user fees or marketable permits—to
encourage the desired behavior, or
providing information that enables the
public to make choices.

Executive Order 13563 also requires
an agency ‘“‘to use the best available
techniques to quantify anticipated
present and future benefits and costs as
accurately as possible.”” The Office of
Information and Regulatory Affairs of
OMB has emphasized that these
techniques may include “identifying
changing future compliance costs that
might result from technological
innovation or anticipated behavioral
changes.”

We are issuing these final regulations
as required by statute and in accordance
with OMB Memorandum No. M—19-04.
The Secretary has no discretion to
consider alternative approaches as
delineated in the Executive order. Based
on this analysis and the reasons stated
in the preamble, the Department
believes that these final regulations are
consistent with the principles in
Executive Order 13563.

Under Executive Order 13771, for
each new regulation that the
Department proposes for notice and
comment or otherwise promulgates that
is a significant regulatory action under
Executive Order 12866 and that imposes
total costs greater than zero, it must
identify two deregulatory actions. For
fiscal year 2019, any new incremental
costs associated with a new regulation
must be fully offset by the elimination
of existing costs through deregulatory
actions. These final regulations are not
a significant regulatory action.
Therefore, the requirements of
Executive Order 13771 do not apply.

Waiver of Rulemaking and Delayed
Effective Date

Under the Administrative Procedure
Act (APA) (5 U.S.C. 553), the
Department generally offers interested

parties the opportunity to comment on
proposed regulations. However, section
4(b)(2) of the 2015 Act (28 U.S.C. 2461
note) provides that the Secretary can
adjust these 2019 penalty amounts
notwithstanding the requirements of 5
U.S.C. 553. Therefore, the requirements
of 5 U.S.C. 553 for notice and comment
and delaying the effective date of a final
rule do not apply here.

Regulatory Flexibility Act Certification

The Secretary certifies that these
regulations will not have a significant
economic impact on a substantial
number of small entities. The formula
for the amount of the inflation
adjustments is prescribed by statute and
is not subject to the Secretary’s
discretion. These CMPs are infrequently
imposed by the Secretary, and the
regulations do not involve any special
considerations that might affect the
imposition of CMPs on small entities.

Paperwork Reduction Act of 1995

These regulations do not contain any
information collection requirements.

Intergovernmental Review

This program is not subject to
Executive Order 12372 and the
regulations in 34 CFR part 79.

Assessment of Educational Impact

Based on our own review, we have
determined that these regulations do not
require transmission of information that
any other agency or authority of the
United States gathers or makes
available.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. You may access the official
edition of the Federal Register and the
Code of Federal Regulations at:
www.govinfo.gov. At this site you can
view this document, as well as all other
documents of this Department
published in the Federal Register, in
text or Portable Document Format
(PDF). To use PDF you must have
Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

List of Subjects
34 CFR Part 36

Claims, Fraud, Penalties.
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34 CFR Part 668

Administrative practice and
procedure, Colleges and universities,
Consumer protection, Grant programs—
education, Loan programs—education,
Reporting and recordkeeping
requirements, Selective Service System,
Student aid, Vocational education.

Dated: January 29, 2019.
Betsy DeVos,

Secretary of Education.

For the reasons discussed in the
preamble, the Secretary amends parts 36
and 668 of title 34 of the Code of
Federal Regulations as follows:

PART 36—ADJUSTMENT OF CIVIL
MONETARY PENALTIES FOR
INFLATION

m 1. The authority citation for part 36
continues to read as follows:

Authority: 20 U.S.C. 1221e-3 and 3474; 28
U.S.C. 2461 note, as amended by section 701
of Pub. Law 114-74, unless otherwise noted.

m 2. Section 36.2 is amended by revising
Table I to read as follows:

§36.2 Penalty adjustment.

* * * *

TABLE |—SECTION 36.2.—CIVIL MONETARY PENALTY INFLATION ADJUSTMENTS

New maximum
Statute Description (and mlnégglgn), if appli-
penalty amount
20 U.S.C. 1015(c)(5) (Section | Provides for a fine, as set by Congress in 1998, of up to $25,000 for failure | $38,549.
131(c)(5) of the Higher Education by an institution of higher education (IHE) to provide information on the
Act of 1965 (HEA)). cost of higher education to the Commissioner of Education Statistics.
20 U.S.C. 1022d(a)(38) (Section | Provides for a fine, as set by Congress in 2008, of up to $27,500 for failure | $32,110.
205(a)(3) of the HEA). by an IHE to provide information to the State and the public regarding its
teacher-preparation programs.
20 U.S.C. 1082(g) (Section 432(g) of | Provides for a civil penalty, as set by Congress in 1986, of up to $25,000 for | $57,317.
the HEA). violations by lenders and guaranty agencies of Title IV of the HEA, which
authorizes the Federal Family Education Loan Program.
20 U.S.C. 1094(c)(3)(B) (Section | Provides for a civil penalty, as set by Congress in 1986, of up to $25,000 for | $57,317.
487(c)(3)(B) of the HEA). an IHE’s violation of Title IV of the HEA, which authorizes various pro-
grams of student financial assistance.
20 U.S.C. 1228c(c)(2)(E) (Section 429 | Provides for a civil penalty, as set by Congress in 1994, of up to $1,000 for | $1,692.
of the General Education Provisions an educational organization’s failure to disclose certain information to
Act). minor students and their parents.
31 U.S.C. 1352(c)(1) and (c)(2)(A) ...... Provides for a civil penalty, as set by Congress in 1989, of $10,000 to | $20,134 to $201,340.
$100,000 for recipients of Government grants, contracts, etc. that improp-
erly lobby Congress or the Executive Branch with respect to the award of
Government grants and contracts.
31 U.S.C. 3802(a)(1) and (a)(2) .......... Provides for a civil penalty, as set by Congress in 1986, of up to $5,000 for | $11,463.
false claims and statements made to the Government.

PART 668—STUDENT ASSISTANCE
GENERAL PROVISIONS

m 3. The authority citation for part 668
continues to read as follows:

AuthOI‘ity: 20 U.S.C. 1001-1003, 1070a,
1070g, 1085, 1087b, 1087d, 1087e, 1088,
1091, 1092, 1094, 1099c, 1099¢c-1, 1221e-3,
and 3474; Pub. L. 111-256, 124 Stat. 2643;
unless otherwise noted.

§668.84 [Amended]

m 4. Section 668.84 is amended in
paragraph (a) by removing the number
““$55,907"” and adding in its place the
number “$57,317".

[FR Doc. 2019-00670 Filed 1-31-19; 8:45 am]

BILLING CODE 4000-01-P

POSTAL REGULATORY COMMISSION
39 CFR Part 3035

[Docket No. RM2018—12; Order No. 4973]

Amendments to Market Test Rules

AGENCY: Postal Regulatory Commission.
ACTION: Final rule.

SUMMARY: The Commission is adopting
final rules amending the Commission’s
regulations governing market tests of
experimental products. The final rules
revise the method for calculating
applicable market test revenue
limitations and clarify the process for
filing a request to add a non-
experimental product or price category
based on an experimental product to the
market dominant or competitive
product list. For additional information,
Order No. 4973 can be accessed
electronically through the Commission’s
website at https://www.prc.gov.

DATES: Effective: March 4, 2019.

FOR FURTHER INFORMATION CONTACT:
David A. Trissell, General Counsel, at
202-789-6820.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Relevant Statutory Requirements
II. Basis and Purpose of Rule Change
III. Final Rule

I. Relevant Statutory Requirements

Section 3641 of title 39 of the United
States Code authorizes the Postal
Service to conduct market tests of
experimental products. 39 U.S.C. 3641.
Generally, each product offered by the
Postal Service must comply with section
3622 (governing market dominant
products) or section 3633 (governing
competitive products), as well as section
3642 (governing changes to the lists of
market dominant and competitive
products) and applicable regulations.
Experimental products, however, are
not subject to these requirements. 39
U.S.C. 3641(a)(2).
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The Postal Service may decide to add
a non-experimental product or price
category to the product list based on its
performance or other factors.
Accordingly, the regulations in this part
set forth procedures for filing a request
to add a current or former experimental
product to the market dominant or
competitive product list in non-
experimental status, that is—subject to
the applicable requirements of sections
3622 or 3633, 3642, and the applicable
regulations promulgated thereunder.?

In accordance with its specific
authority to regulate market tests under
section 3641 and its general authority
under section 503 to promulgate
regulations and establish procedures,
the Commission initiated a rulemaking
proceeding to consider amendments to
the existing market test regulations that
would better reflect current practice and
improve transparency and
accountability.

II. Basis and Purpose of Rule Change

The final rules amend existing market
test rules in 39 CFR part 3035 in two
areas. First, the final rules revise the
method for calculating applicable
revenue limitations for market tests
appearing in §§3035.15 and 3035.16 to
be consistent with the current level of
precision used in calculating the annual
limitation on the percentage change in
rates for market dominant products
(price cap). Second, the final rules
clarify the process under § 3035.18 for
filing a request to add a non-
experimental product or price category
based on an experimental product to the
market dominant or competitive
product list. The final rules also
emphasize the necessity of receiving
specific detailed information in such
requests.

II1. Final Rule

The final rules amend existing
§§3035.15, 3035.16, and 3035.18. The
final rules replace “214.5” with
“214.463” in existing § 3035.15(d) and
(e) as well as §3035.16(c) and (d). The
final rules change the heading of
existing § 3035.18 to ‘“Request to add a
non-experimental product or price
category based on an experimental
product to the product list.” Final
§ 3035.18(a) replaces the word
“permanent” in existing § 3035.18 with
general language about adding a non-
experimental product or price category
based on an experimental product to the
market dominant or competitive
product list. Final § 3035.18(b)

1 See Docket No. RM2013-5, Order Adopting
Final Rules for Market Tests of Experimental
Products, August 28, 2014, at 24 (Order No. 2173).

identifies instances when the Postal
Service must file a request compliant
with §3035.18. Final § 3035.18(c) lists
the information that the Postal Service
must include in a request to add a non-
experimental product or price category
based on an experimental product to the
market dominant or competitive
product list.

Final § 3035.18(d) contains separate
notice requirements for a request filed
under § 3035.18 that seeks to continue
services provided under a market test
immediately when the market test ends.
Final § 3035.18(d) also specifies a
different advance notice requirement for
competitive NSAs (45 days) as
compared to other products (60 days).

Existing § 3035.18(c) is moved to final
§3035.18(e), but replaces the phrase “its
request to make an experimental
product permanent” with “a request
filed under this section’ and adds “‘if
the market test proceeding’s docket is an
active case before the Commission” at
the end of the first sentence.

List of Subjects in 39 CFR Part 3035

Administrative practice and
procedure, Postal Service.

For the reasons discussed in the
preamble, the Commission amends 39
CFR part 3035 as follows:

PART 3035—RULES FOR MARKET
TESTS OF EXPERIMENTAL
PRODUCTS

m 1. The authority citation for part 3035
is revised to read as follows:

Authority: 39 U.S.C. 503; 3641.

m 2. Amend § 3035.15 by revising
paragraphs (d) and (e) to read as follows:

§3035.15 Dollar amount limitation.

* * * * *

(d) The calculation of the $10 Million
Adjusted Limitation involves the
following steps. First, a simple average
CPI-U index was calculated for fiscal
year 2008 by summing the monthly
CPI-U values from October 2007
through September 2008 and dividing
the sum by 12 (Base Average). The
resulting Base Average is 214.463. Then,
a second simple average CPI-U index is
similarly calculated for each subsequent
fiscal year by summing the 12 monthly
CPI-U values for the previous fiscal year
and dividing the sum by 12 (Recent
Average). Finally, the annual limitation
for the current fiscal year is calculated
by multiplying $10,000,000 by the
Recent Average divided by 214.463. The
result is expressed as a number,
rounded to the nearest dollar.

(e) The formula for calculating the $10
Million Adjusted Limitation is as

follows: $10 Million Adjusted
Limitation = $10,000,000 * (Recent
Average/214.463).

m 3. Amend § 3035.16 by revising
paragraphs (c) and (d) to read as follows:

§3035.16 Exemption from dollar amount
limitation.
* * * * *

(c) The calculation of the $50 Million
Adjusted Limitation involves the
following steps. First, a simple average
CPI-U index was calculated for fiscal
year 2008 by summing the monthly
CPI-U values from October 2007
through September 2008 and dividing
the sum by 12 (Base Average). The
resulting Base Average is 214.463. Then,
a second simple average CPI-U index is
similarly calculated for each subsequent
fiscal year by summing the 12 monthly
CPI-U values for the previous fiscal year
and dividing the sum by 12 (Recent
Average). Finally, the annual limitation
for the current fiscal year is calculated
by multiplying $50,000,000 by the
Recent Average divided by 214.463. The
result is expressed as a number,
rounded to the nearest dollar.

(d) The formula for calculating the
$50 Million Adjusted Limitation is as
follows: $50 Million Adjusted
Limitation = $50,000,000 * (Recent
Average/214.463).

* * * * *

m 4. Revise § 3035.18 to read as follows:

§3035.18 Request to add a non-
experimental product or price category
based on an experimental product to the
product list.

(a) If the Postal Service seeks to add
a non-experimental product or price
category based on a former or current
experimental product to the market
dominant or competitive product list,
the Postal Service shall file a request,
pursuant to 39 U.S.C. 3642 and part
3020, subpart B of this chapter, to add
a non-experimental product or price
category to the applicable product list.

(b) The Postal Service shall comply
with the requirements specified in
paragraphs (c) through (e) of this section
of this section if the proposed non-
experimental product or price category:

(1) Offers the same (or similar) service
as a former or current experimental
product;

(2) Has the same distinct cost or
market characteristic as a former or
current experimental product; or

(3) Uses (or is based on) data or
assumptions from a former or current
market test proceeding.

(c) A request filed under this section
shall:

(1) Identify the market test and docket
number that the proposed non-
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experimental product or price category
is based on;

(2) Explain the relationship between
the proposed non-experimental product
or price category and market test or
experimental product;

(3) Identify any assumptions from the
market test that the request uses or is
based on;

(4) Include all data from data
collection reports filed during the
market test in the financial model
supporting the request, or separately
identify and explain any differences
between the data collection reports filed
during the market test and the data used
in the financial model supporting the
request; and

(5) Quantify the product specific costs
associated with the development of the
market test; that is, costs incurred before
the market test was implemented.

(d) The Postal Service must provide
advance notice of a request filed under
this section.

(1)(i) The requirements in this
paragraph (d)(1) apply if the Postal
Service seeks to add a non-experimental
product or price category based on an
experimental product to the competitive
product list as an NSA. If the Postal
Service seeks to continue the services
provided under a market test
immediately when the market test ends
with no interruption in service, the
Postal Service must file a request under
this section at least 45 days before:

(A) The market test expires (including
any extension period granted); or

(B) The market test is expected to
exceed any authorized limitation
specified in §§3035.15 and 3035.16
during any fiscal year, whichever is
earlier.

(ii) In all other instances, the Postal
Service must file a request under this
section at least 45 days before the
requested date for the Commission’s
decision.

(2)(i) The requirements in this
paragraph (d)(2) apply if the Postal
Service seeks to add a non-experimental
product or price category based on an
experimental product to the market
dominant or competitive product list as
a product other than a competitive NSA.
If the Postal Service seeks to continue
the services provided under a market
test immediately when the market test
ends with no interruption in service, the
Postal Service must file a request under
this section at least 60 days before:

(A) The market test expires (including
any extension period granted); or

(B) The market test is expected to
exceed any authorized limitation
specified in §§3035.15 and 3035.16
during any fiscal year, whichever is
earlier.

(ii) In all other instances, the Postal
Service must file a request under this
section at least 60 days before the
requested date for the Commission’s
decision.

(e) The Postal Service shall also file a
notice of a request filed under this
section in the market test proceeding’s
docket if the market test proceeding’s
docket is an active case before the
Commission. This notice shall include
the applicable docket number(s) for the
proceeding evaluating the request.

By the Commission.
Stacy L. Ruble,
Secretary.
[FR Doc. 2019-00398 Filed 1-31-19; 8:45 am]
BILLING CODE 7710-FW-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06-OAR-2007-0314; FRL-9988-58—
Region 6]

Air Plan Approval; Oklahoma;
Interstate Transport Requirements for
the 1997 Ozone National Ambient Air
Quality Standards

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: Pursuant to the Federal Clean
Air Act (CAA or the Act), the
Environmental Protection Agency (EPA)
is approving a portion of an Oklahoma
State Implementation Plan (SIP)
submittal that pertains to the good
neighbor provision requirements of the
CAA with respect to interstate transport
of air pollution which will interfere
with maintenance of the 1997 ozone
National Ambient Air Quality Standards
(NAAQS). The good neighbor provision
requires, in part, that each state, in its
SIP, prohibit emissions that will
interfere with maintenance of a new or
revised NAAQS in another state. In this
action, EPA is approving the Oklahoma
SIP submittal as having met the interfere
with maintenance requirement of the
good neighbor provision for the 1997
ozone NAAQS in accordance with
section 110 of the CAA.

DATES: This rule is effective on March 4,
2019.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R06-OAR-2007-0314. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business

Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
https://www.regulations.gov or in hard
copy at the EPA Region 6, 1445 Ross
Avenue, Suite 700, Dallas, Texas 75202—
2733.

FOR FURTHER INFORMATION CONTACT: Carl
Young, 214—-665-6645, young.carl@
epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
and “our” means the EPA.

I. Background

The background for this action is
discussed in detail in our November 16,
2018 proposal (83 FR 57701). In that
document we proposed to (1) approve
the portion of a May 1, 2007 Oklahoma
SIP submittal pertaining to the interfere
with maintenance requirement of CAA
section 110(a)(2)(D)(i)(I) with respect to
the 1997 ozone NAAQS and (2) find that
the state’s conclusion that Oklahoma
emissions do not interfere with
maintenance of the 1997 ozone NAAQS
in another state is consistent with our
conclusion regarding this good neighbor
obligation. We did not receive any
comments regarding our proposal.

II. Final Action

We are approving the portion of a
May 1, 2007 Oklahoma SIP submittal
pertaining to the interfere with
maintenance requirement of CAA
section 110(a)(2)(D)(1)(I) with respect to
the 1997 ozone NAAQS. We find that
the state’s conclusion that Oklahoma
emissions do not interfere with
maintenance of the 1997 ozone NAAQS
in another state is consistent with our
conclusion regarding this good neighbor
obligation. This action is being taken
under section 110 of the Act.

III. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:
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¢ Isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as

appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 2, 2019.
Filing a petition for reconsideration by
the Administrator of this final rule does

not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Ozone.

Dated: December 27, 2018.

Anne Idsal,
Regional Administrator, Region 6.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart LL—Oklahoma

m 2.In §52.1920, paragraph (e), the
table titled “EPA-Approved
Nonregulatory Provisions and Quasi-
Regulatory Measures in the Oklahoma
SIP”’ is amended by revising the entry
for “Interstate transport for the 1997
ozone NAAQS (contribute to
nonattainment)” to read as follows:

§52.1920 Identification of plan.
* * * * *
(e) * x %

EPA-APPROVED NONREGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES IN THE OKLAHOMA SIP

Applicable

: State
Name of SIP provision r?gggtrtz?:rﬁe% sugggtal EPA (?aptgroval Explanation
area
Interstate transport for the 1997 Statewide .........cccccrieeneee. 5/1/2007 2/1/2019, [Insert The contribute to nonattainment por-
ozone NAAQS (contribute to non- Federal Reg- tion was approved on 12/29/2011,
attainment or interfere with mainte- ister citation]. (76 FR 81837).
nance).

[FR Doc. 2019-00655 Filed 1-31-19; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency
44 CFR Part 64

[Docket ID FEMA-2018—-0002; Internal
Agency Docket No. FEMA-8565]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Final rule.

SUMMARY: This rule identifies
communities where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP) that are scheduled for
suspension on the effective dates listed
within this rule because of
noncompliance with the floodplain
management requirements of the
program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will not occur and
a notice of this will be provided by
publication in the Federal Register on a
subsequent date. Also, information
identifying the current participation
status of a community can be obtained
from FEMA’s Community Status Book
(CSB). The CSB is available at https://
www.fema.gov/national-flood-
insurance-program-community-status-
book.

DATES: The effective date of each
community’s scheduled suspension is
the third date (“Susp.”) listed in the
third column of the following tables.

FOR FURTHER INFORMATION CONTACT: If
you want to determine whether a
particular community was suspended
on the suspension date or for further
information, contact Adrienne L.
Sheldon, PE, CFM, Federal Insurance
and Mitigation Administration, Federal
Emergency Management Agency, 400 C
Street SW, Washington, DC 20472, (202)
212-3966.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
Federal flood insurance that is not
otherwise generally available from
private insurers. In return, communities
agree to adopt and administer local
floodplain management measures aimed
at protecting lives and new construction

from future flooding. Section 1315 of
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits the sale of NFIP flood
insurance unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed in this document no
longer meet that statutory requirement
for compliance with program
regulations, 44 CFR part 59.
Accordingly, the communities will be
suspended on the effective date in the
third column. As of that date, flood
insurance will no longer be available in
the community. We recognize that some
of these communities may adopt and
submit the required documentation of
legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
to be eligible for the sale of NFIP flood
insurance. A document withdrawing the
suspension of such communities will be
published in the Federal Register.

In addition, FEMA publishes a Flood
Insurance Rate Map (FIRM) that
identifies the Special Flood Hazard
Areas (SFHAS) in these communities.
The date of the FIRM, if one has been
published, is indicated in the fourth
column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act not in connection with a
flood) may be provided for construction
or acquisition of buildings in identified
SFHAs for communities not
participating in the NFIP and identified
for more than a year on FEMA’s initial
FIRM for the community as having
flood-prone areas (section 202(a) of the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4106(a), as amended). This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last column. The
Administrator finds that notice and
public comment procedures under 5
U.S.C. 553(b), are impracticable and
unnecessary because communities listed
in this final rule have been adequately
notified.

Each community receives 6-month,
90-day, and 30-day notification letters
addressed to the Chief Executive Officer
stating that the community will be
suspended unless the required
floodplain management measures are
met prior to the effective suspension

date. Since these notifications were
made, this final rule may take effect
within less than 30 days.

National Environmental Policy Act.
FEMA has determined that the
community suspension(s) included in
this rule is a non-discretionary action
and therefore the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) does not apply.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, Section 1315, 42
U.S.C. 4022, prohibits flood insurance
coverage unless an appropriate public
body adopts adequate floodplain
management measures with effective
enforcement measures. The
communities listed no longer comply
with the statutory requirements, and
after the effective date, flood insurance
will no longer be available in the
communities unless remedial action
takes place.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Executive Order 13132, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 13132.

Executive Order 12988, Civil Justice
Reform. This rule meets the applicable
standards of Executive Order 12988.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

m 1. The authority citation for part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

§64.6 [Amended]

m 2. The tables published under the
authority of § 64.6 are amended as
follows:
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Date certain fed-

; Communit Effective date authorization/cancellation of | Current effective | eral assistance
State and location No. Y sale of flood insurance in community map date no longer avail-
able in SFHAs
Region llI
Maryland:
Garrett County, Unincorporated Areas .. 240034 | January 21, 1976, Emerg; June 5, 1985, | Feb. 1, 2019 ..... Feb. 1, 2019.
Reg; February 1, 2019, Susp.
West Virginia:
Grant County, Unincorporated Areas .... 540038 | October 22, 1975, Emerg; August 1, 1987, | ...... do™ Do.
Reg; February 1, 2019, Susp.
Region Vil
lowa:
Ankeny, City of, Polk County ................ 190226 | June 13, 1975, Emerg; May 16, 1983, Reg; | ...... (o [o IR Do.
February 1, 2019, Susp.
Bondurant, City of, Polk County ............ 190707 | February 6, 1978, Emerg; April 2, 1990, | ...... (o [o IR Do.
Reg; February 1, 2019, Susp.
Clive, City of, Dallas and Polk Counties 190488 | August 25, 1977, Emerg; November 1, | ... do . Do.
1979, Reg; February 1, 2019, Susp.
Grimes, City of, Polk County ................. 190228 | November 6, 1985, Emerg; November 6, | ...... [o o RURT Do.
1985, Reg; February 1, 2019, Susp.
Johnston, City of, Polk County .............. 190745 | June 3, 1977, Emerg; May 3, 1982, Reg; | ...... do . Do.
February 1, 2019, Susp.
Pleasant Hill, City of, Polk County ........ 190489 | October 8, 1982, Emerg; October 8, 1982, | ...... [o o RN Do.
Reg; February 1, 2019, Susp.
Polk County, Unincorporated Areas ...... 190901 | September 6, 1978, Emerg; March 1, 1984, | ...... [o o RN Do.
Reg; February 1, 2019, Susp.
Runnells, City of, Polk County .............. 190800 | February 17, 2011, Emerg; N/A, Reg; Feb- | ...... (o [o IR Do.
ruary 1, 2019, Susp.
Urbandale, City of, Dallas and Polk 190230 | June 4, 1975, Emerg; June 15, 1979, Reg; | ...... do .. Do.
Counties. February 1, 2019, Susp.
West Des Moines, City of, Dallas and 190231 | July 25, 1974, Emerg; November 1, 1979, | ...... do . Do.
Polk Counties. Reg; February 1, 2019, Susp.
Windsor Heights, City of, Polk County .. 190687 | October 7, 1977, Emerg; June 15, 1979, | ...... do . Do.
Reg; February 1, 2019, Susp.
Region X
Idaho:
Cascade, City of, Valley County ........... 160161 | August 13, 1976, Emerg; September 15, | ...... [o o RN Do.
1989, Reg; February 1, 2019, Susp.
Oregon:
Gresham, City of, Multnomah County ... 410181 | January 21, 1974, Emerg; July 16, 1979, | ..... o [o TR Do.
Reg; February 1, 2019, Susp.
Troutdale, City of, Multnomah County .. 410184 | June 13, 1974, Emerg; September 30, | ...... o [o TR Do.
1988, Reg; February 1, 2019, Susp.
Wood Village, City of, Multhomah 410185 | March 3, 1975, Emerg; November 20, | ...... do e Do.
County. 1985, Reg; February 1, 2019, Susp.
*-do- =Ditto.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.

Dated: January 28, 2019.
Eric Letvin,
Deputy Assistant Administrator for
Mitigation, Federal Insurance and Mitigation
Administration—FEMA Resilience,
Department of Homeland Security, Federal
Emergency Management Agency.
[FR Doc. 2019-00699 Filed 1-31-19; 8:45 am]
BILLING CODE 9110-12-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Part 273
[FNS—-2018-0004]
RIN 0584-AE57

Supplemental Nutrition Assistance
Program: Requirements for Able-
Bodied Adults Without Dependents

AGENCY: Food and Nutrition Service
(FNS), USDA.
ACTION: Proposed rule.

SUMMARY: Federal law generally limits
the amount of time an able-bodied adult
without dependents (ABAWD) can
receive Supplemental Nutrition
Assistance Program (SNAP) benefits to 3
months in a 36-month period, unless the
individual meets certain work
requirements. On the request of a State
SNAP agency, the law also gives the
Department of Agriculture (the
Department) the authority to
temporarily waive the time limit in
areas that have an unemployment rate of
over 10 percent or a lack of sufficient
jobs. The law also provides State
agencies with a limited number of
percentage exemptions that can be used
by States to extend SNAP eligibility for
ABAWDs subject to the time limit. The
Department proposes to amend the
regulatory standards by which the
Department evaluates State SNAP
agency requests to waive the time limit
and to end the unlimited carryover of
ABAWD percentage exemptions. The
proposed rule would encourage broader
application of the statutory ABAWD
work requirement, consistent with the
Administration’s focus on fostering self-
sufficiency. The Department seeks
comments from the public on the
proposed regulations.

DATES: Written comments must be
received on or before April 2, 2019 to
be assured of consideration.

ADDRESSES: The Food and Nutrition
Service, USDA, invites interested
persons to submit written comments on

this proposed rule. Comments may be
submitted in writing by one of the
following methods:

o Preferred Method: Federal
eRulemaking Portal: Go to http://
www.regulations.gov. Follow the online
instructions for submitting comments.

e Mail: Send comments to
Certification Policy Branch, Program
Development Division, FNS, 3101 Park
Center Drive, Alexandria, Virginia
22302.

o All written comments submitted in
response to this proposed rule will be
included in the record and will be made
available to the public. Please be
advised that the substance of the
comments and the identity of the
individuals or entities submitting the
comments will be subject to public
disclosure. FNS will make the written
comments publicly available on the
internet via http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT:
Certification Policy Branch, Program
Development Division, FNS, 3101 Park
Center Drive, Alexandria, Virginia
22302. SNAPCPBRules@fns.usda.gov.

SUPPLEMENTARY INFORMATION:
Background
Acronyms or Abbreviations

[Phrase, Acronym or Abbreviation]

Able-Bodied Adult without
Dependent(s), ABAWD(s)

Advanced Notice of Public Rulemaking,
ANPRM

Bureau of Labor Statistics, BLS

Census Bureau’s American Community
Survey, ACS

Code of Federal Regulations, CFR

Department of Labor, DOL

Employment and Training
Administration, ETA

Employment and Training, E&T

Food and Nutrition Act of 2008, Act

Food and Nutrition Service, FNS

Labor Market Area(s), LMA(s)

Labor Surplus Area(s), LSA(s)

Supplemental Nutrition Assistance
Program, SNAP

The Personal Responsibility and Work
Opportunity Reconciliation Act of
1996, PRWORA

U.S. Department of Agriculture, the
Department or USDA

References

The following references may be
useful to help inform those wishing to
provide comments.

(1) Section 6(d) and section 6(o) of the Food
and Nutrition Act of 2008, as amended

(2) Title 7 of the Code of Federal Regulations,
parts 273.7 and 273.24

(3) Food Stamp Program: Personal
Responsibility Provisions of the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996, Proposed
Rule, 64 FR 70920 (December 17, 1999).
Available at: https://
www.federalregister.gov/documents/
1999/12/17/99-32527/food-stamp-
program-personalresponsibility-
provisions-of-the-personalresponsibility-
and-work

(4) Food Stamp Program: Personal
Responsibility Provisions of the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996, Final Rule,
66 FR 4437 (January 17, 2001). Available
at: https://www.federalregister.gov/
documents/2001/01/17/01-1025/
foodstamp-program-personal-
responsibilityprovisions-of-the-personal-
responsibilityand-work

(5) Guide to Serving ABAWDs Subject to
Time-limited Participation, 2015.
Available at: https://fns-
prod.azureedge.net/sites/default/files/
Guide to_Serving ABAWDs Subject to_
Time Limit.pdf

(6) Guide to Supporting Requests to Waive
the Time Limit for Able-Bodied Adults
without Dependents, 2016. Available at:
https://fns-prod.azureedge.net/sites/
default/files/snap/SNAP-Guide-to-
Supporting-Requests-to-Waive-the-Time-
Limit-for-ABAWDs.pdf

(7) Expiration of Statewide ABAWD Time
Limit Waivers, 2015. Available at:
https://fns-prod.azureedge.net/sites/
default/files/snap/SNAP-Expiration-of-
Statewide-ABAWD-Time-Limit-
Waivers.pdf

(8) ABAWD Time Limit Policy and Program
Access, 2015. Available at: https://fns-
prod.azureedge.net/sites/default/files/
snap/ABAWD-Time-Limit-Policy-and-
Program-Access-Memo-Nov2015.pdf

(9) ABAWD Questions and Answers, 2015.
Available at: https://fns-
prod.azureedge.net/sites/default/files/
snap/ABAWD-Questions-and-Answers-
June%202015.pdf

(10) ABAWD Questions and Answers, 2013.
Available at: https://fns-
prod.azureedge.net/sites/default/files/
snap/ABAWD-Questions-and-Answers-
December-2013.pdf

(11) BLS Local Area Unemployment
Statistics. Available at: https://
www.bls.gov/lau/

(12) BLS Labor Surplus Area. Available at:
https://www.doleta.gov/programs/
Isa.cfm

The Rationale for Modifying Waiver
Standards

The President’s Executive Order on
Reducing Poverty in America by
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Promoting Opportunity and Economic
Mobility (April 10, 2018) provided
guiding principles for public assistance
programs, one of which was to improve
employment outcomes and economic
independence by strengthening existing
work requirements for work-capable
individuals. The Executive Order
directed Federal agencies to review
regulations and guidance documents to
determine whether such documents are
consistent with the principles of
increasing self-sufficiency, well-being,
and economic mobility. Consistent with
the Executive Order and the
Administration’s focus on fostering self-
sufficiency, as well as the Department’s
extensive operational experience with
ABAWD waivers, the Department has
determined that the standards for
waivers must be strengthened so that
the ABAWD work requirement is
applied to ABAWDs more broadly. The
Department is confident that these
changes would encourage more
ABAWDs to engage in work or work
activities if they wish to continue to
receive SNAP benefits.

The Department believes that the
proposed changes reinforce the Act’s
intent to require these individuals to
work or participate in work activities in
order to receive SNAP benefits for more
than 3 months in a 36 month period.
Section 6(o) of the Act, entitled, “Work
Requirements,”” allows these individuals
to meet the ABAWD work requirement
by working and/or participating in a
qualifying work program at least 20
hours per week (averaged monthly to 80
hours per month) or by participating in
and complying with workfare. For the
purposes of meeting the ABAWD work
requirement, working includes unpaid
or volunteer work that is verified by the
State agency. The Act specifically
exempts individuals from the ABAWD
time limit and corresponding work
requirement for several reasons,
including, but not limited to, age,
unfitness for work, having a dependent
child, or being pregnant.

The Act authorizes waivers of the
ABAWD time limit and work
requirement in areas in which the
unemployment rate is above 10 percent,
or where there is a lack of sufficient
jobs. The Department believes waivers
of the ABAWD time limit are meant to
be used in a limited manner in
situations in which jobs are truly
unavailable to ensure enforcement of
the ABAWD work requirements as
much as possible to promote greater
engagement in work or work activities.

Immediately following the Great
Recession, the vast majority of the
States, including the District of
Columbia, Guam, and the Virgin

Islands, qualified for and implemented
statewide ABAWD time limit waivers in
response to a depressed labor market. In
the years since the Great Recession, the
national unemployment rate has
dramatically declined. Despite the
national unemployment rate’s decline
from 9.9 percent in April 2010 to 3.9
percent in April 2018, a significant
number of States continue to qualify for
and use ABAWD waivers under the
current waiver standards. Right now,
nearly half of ABAWDs live in areas that
are covered by waivers despite a strong
economy. The Department believes
waiver criteria need to be strengthened
to better align with economic reality.
These changes would ensure that such
a large percentage of the country can no
longer be waived when the economy is
booming and unemployment is low.

The Department is committed to
enforcing the work requirements
established by Congress and is
concerned about the current level of
waiver use in light of the current
economy. The regulations afforded
States broad flexibility to develop
approvable waiver requests. The
Department’s operational experience
has shown that some States have used
this flexibility to waive areas in such a
way that was likely not foreseen by the
Department.

Some of the key concerns have
stemmed from the combining of data
from multiple individual areas to waive
a larger geographic area (e.g., a group of
contiguous counties) and the
application of waivers in individual
areas with low unemployment rates that
do not demonstrate a lack of sufficient
jobs. For example, some States have
maximized the number of areas or
people covered by waivers by
combining data from areas with high
unemployment with areas with low
unemployment. This grouping has
resulted in the combined area qualifying
for a waiver when not all individual
sub-areas would have qualified on their
own. States have combined counties
with unemployment rates under 5
percent with counties with significantly
higher unemployment rates in order to
waive larger areas. For example, current
regulations required the Department to
approve a State request to combine
unemployment data for a populous
county with a high unemployment rate
of over 10 percent with the
unemployment data of several other less
populous counties with very low
unemployment rates that ranged
between 3 and 4 percent. Other States
have combined data from multiple areas
that may only tenuously be considered
an economic region. In some cases,
States have grouped areas that are

contiguous but left out certain low-
unemployment areas that would
otherwise logically be considered part of
the region. In this manner, States have
created questionable self-defined
economic areas with gaping holes to
leverage the flexibility of the
regulations.

The Department has also noted that,
despite the improving economy, the
lack of a minimum unemployment rate
has allowed local areas to qualify for
waivers based solely on having
relatively high unemployment rates as
compared to national average, regardless
of how low local areas unemployment
rates fall. Since the current waiver
criteria have no floor, a certain
percentage of States will continue to
qualify for waivers even if
unemployment continues to drop.

It is the Department’s understanding
that the intent of Congress in passing
the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996
was to provide SNAP to unemployed
ABAWDs on a temporary basis (3
months in any 3-year period) with the
expectation that they work and/or
engage in a work program at least 20
hours per week, or participate in
workfare, to receive SNAP on an
ongoing basis. The Department is
committed to implementing SNAP as
Congress intended and believes that
those who can work should work. The
widespread use of waivers has allowed
some ABAWDs to continue to receive
SNAP benefits while not meeting the
ABAWD work requirement for longer
than 3 months. The proposed rule
addresses these areas of concern and
places safeguards to avoid approving
waivers that were not foreseen by
Congress and the Department, and to
restrict States from receiving waivers in
areas that do not clearly demonstrate a
lack of sufficient jobs.

As stated above, given the widespread
use of ABAWD waivers during a period
of historically low unemployment, the
Department believes that the current
regulatory standards should be
reevaluated. Based on the Department’s
approximately two decades’ experience
with reviewing ABAWD waivers, the
Department is proposing that the
standards for approving these waivers
be updated to ensure the waivers are
applied on a more limited basis. The
application of waivers on a more limited
basis would encourage more ABAWDs
to take steps towards self-sufficiency.

The Department proposes stricter
criteria for ABAWD waiver approvals
that would establish stronger, updated
standards for determining when and
where a lack of sufficient jobs justifies
temporarily waiving the ABAWD time
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limit. The proposed rule would also
ensure the Department only issues
waivers based on representative,
accurate, and consistent economic data,
where it is available. Limiting waivers
would make more ABAWDs subject to
the time limit and thereby encourage
more ABAWDs to engage in meaningful
work activities if they wish to continue
to receive SNAP benefits. The
Department recognizes that long-term,
stable employment provides the best
path to self-sufficiency for those who
are able to work. The Department
believes it is appropriate and necessary
to encourage greater ABAWD
engagement with respect to job training
and employment opportunities that
would not only benefit ABAWDs, but
would also save taxpayers’ money. The
Department and the States share a
responsibility to help SNAP
participants—especially ABAWDs—find
a path to self-sufficiency. Through the
stricter criteria for waiver approvals, the
Department would encourage greater
engagement in meaningful work
activities and movement toward self-
sufficiency among ABAWDs, thus
reducing the need for nutrition
assistance.

Waiver Standards Framework

Current regulations at 7 CFR 273.24(f)
set standards and requirements for the
data and evidence that States must
provide to FNS to support a waiver
request. States enjoy considerable
flexibility to make these waiver requests
pursuant to the current regulations. For
example, these regulatory standards give
States broad flexibility to define the
waiver’s geographic scope. The
discretion for States to define areas
allows waivers based on data for
combined areas that are not necessarily
economically tied. An economically tied
area is an area within which individuals
can reside and find employment within
a reasonable distance or can readily
change employment without changing
their place of residence. In addition,
while the current regulations establish
criteria for unemployment data that rely
on standard Bureau of Labor Statistics
(BLS) data or methods, the regulations
also allow States to rely on alternative,
less robust economic indicators, which
include data other than unemployment
data from BLS, to demonstrate a lack of
sufficient jobs. Moreover, the waiver
standards allow areas within States to
qualify for waivers as a result of
unemployment rates relative to the
national average, without consideration
for whether the national or local area
unemployment rate is high or low. Put
differently, under the current
regulations, which do not include a

local unemployment rate floor, even if
the national unemployment rate falls, a
particular area’s unemployment rate
may support a waiver if that area’s
unemployment rate is low but
sufficiently higher than the national
average. As a result of these and other
shortcomings, the current regulations
give States an opportunity to qualify for
waivers and avoid the ABAWD time
limit when economic conditions do not
justify such relief. For these reasons, the
Department believes that the waiver
standards under this proposed rule will
better identify areas that do not have a
sufficient number of jobs to provide
employment for ABAWDs.

As of September 2018, the national
unemployment rate is the lowest
unemployment rate since 1969;
however, States continue to request and
qualify for ABAWD waivers based on
the current waiver criteria, which define
the lack of sufficient jobs in an area too
broadly. In April 2010, the national
unemployment rate stood at 9.9 percent.
From 2010 through 2013, the vast
majority of States qualified for and
continued to implement statewide
ABAWD time limit waivers. SNAP
participation peaked at an average of
47.6 million recipients per month in FY
2013 and has gradually declined since
then. In July 2013, the national
unemployment rate was 7.3 percent; 45
ABAWD time limit waivers covered the
entire State, and 6 waivers covered
specific areas within the State. In April
2018, SNAP participation totaled 39.6
million participants, and the national
unemployment rate stood at 3.9 percent.
In April 2018, 8 waivers applied to an
entire State, and 28 covered specific
areas within a State. Although the
national unemployment rate has
dropped from 9.9 percent in April 2010
to 3.9 percent in April 2018, many
States continue to qualify for and use
ABAWD time limit waivers under the
current waiver standards, and nearly
half of all ABAWDs live in areas that are
covered by waivers.

The Department is concerned that
ABAWD time limit waivers continue to
cover significant portions of the country
and are out of step with a national
unemployment rate hovering at less
than 4 percent. Since the current waiver
criteria have no floor, a certain
percentage of States will continue to
qualify for waivers even if
unemployment continues to drop. In
other words, regardless of how strong
the economy is, the criteria are written
in such a way that areas will continue
to qualify even with objectively low

1The term ““State” refers to any of the 50 States,
the District of Columbia, and the U.S. territories

unemployment rates. Many currently-
waived areas qualified based on 24-
month local unemployment rates below
6 percent.

The current criteria for waiver
approval permit States to qualify for
waivers without a sufficiently robust
standard for a lack of sufficient jobs.
The waiver criteria should be updated
to ensure States submit data that is more
representative of the economic
conditions in the requested areas. Such
reforms would make sure the
Department issues waivers based on
representative, accurate, and consistent
economic data.

This proposed rule would set clear,
robust, and quantitative standards for
waivers of the ABAWD time limit. The
proposal would also: Eliminate waivers
for areas that are not economically tied
together; eliminate the ability of an area
to qualify for a waiver based on its
designation as a Labor Surplus Area
(LSA) by the Department of Labor; limit
the use of alternative economic
indicators to areas for which standard
data is limited or unavailable, such as
Indian Reservations and U.S.
Territories; and provide additional
clarity for States regarding the waiver
request process. The proposed changes
would ensure the Department issues
waivers only to provide targeted relief to
areas that demonstrate a lack of
sufficient jobs or have an
unemployment rate above 10 percent
and that the ABAWD time limit
encourages SNAP participants to find
and keep work if they live in areas that
do not lack sufficient jobs.

Background
Previous Action

On February 23, 2018, the Department
published an Advanced Notice of Public
Rulemaking (ANPRM) entitled
“Supplemental Nutrition Assistance
Program: Requirements and Services for
Able-Bodied Adults Without
Dependents” (83 FR 8013) to seek
public input to inform potential policy,
program, and regulatory changes that
could consistently encourage ABAWDs
to obtain and maintain employment and
thereby decrease food insecurity. The
Department specifically asked whether
changes should be made to: (1) The
existing process by which State agencies
request waivers of the ABAWD time
limit; (2) the information and data States
must provide to support the waiver
request; (3) the Department’s
implementation of the waiver approval;
and (4) the waiver’s duration. The
ANPRM generated nearly 39,000
comments from a range of stakeholders
including private citizens, government
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agencies and officials, food banks,
advocacy organizations, and
professional associations.

The comments addressed the broad
scope of topics covered by the ANPRM.
Comments about the ABAWD waiver
included diverse perspectives, ranging
from those who supported stricter
waiver approval requirements to those
who favored maintaining or expanding
the criteria for waiver approval. Many
commenters favored no change or
expressed support for greater flexibility.
Other commenters identified a number
of areas of concern with current
practices, including the use of waivers
by States to waive the ABAWD work
requirement and avoid promoting work,
waiving areas with relatively low
unemployment rates, and allowing the
use of certain metrics for waiver
approvals.

The Department received more than
3,500 comments regarding potential
reforms to the ABAWD time limit and
waivers of the time limit through the
Department’s request for information
(RFI) entitled, “Identifying Regulatory
Reform Initiatives” published July 17,
2017 (82 FR 32649). This RFI requested
ideas on how the Department can
provide better customer service and
remove unintended barriers to
participation in the Department’s
programs in ways that least interfere
with the Department’s customers and
allow the Department to accomplish its
mission. The Department specifically
requested ideas on regulations, guidance
documents, or any other policy
documents that require reform. While
commenters disagreed with certain
SNAP provisions outlined previously,
specific changes to regulations and
policies were not provided. The
Department received a range of
comments to the RFI in addition to the
comments listed above that are not
relevant to this proposed rule.

Summary of Proposed Changes

The Department believes current
regulations at 7 CFR 273.24(c) and 7
CFR 273.24(f) should be updated and
strengthened. The proposed rule focuses
on updating the standards for ABAWD
waivers. Current regulations at 7 CFR
273.24(f) set standards and requirements
for the data and evidence that States
must provide to FNS to support an
ABAWD waiver request. States enjoy
considerable flexibility to make these
waiver requests pursuant to the current
regulations. This flexibility has resulted
in the widespread use of waivers during
a period of low unemployment, which
reduces the application of the work
requirement.

The Department proposes several
changes. First, the proposed rule would
limit the ability of areas to qualify for
waivers as local economies and the
overall national economy improve.
Second, the proposed rule would no
longer allow State agencies to combine
unemployment data from areas with
high unemployment with areas with
lower unemployment and more
plentiful employment opportunities in
order to maximize the area waived.
Instead, the proposed rule would ensure
the Department issues waivers only to
economically tied areas that meet the
new criteria defining what is meant by
a lack of sufficient jobs. The proposed
rule would also limit the duration of
waivers to one year, and curtail the use
of less robust data to approve waivers.
The subsequent sections provide details
about the changes proposed in this rule.

Discussion of Proposed Changes
General

The Department proposes that the
rule, once finalized, would go into effect
on October 1, 2019, which is the
beginning of federal fiscal year 2020. All
waivers in effect on October 1, 2019, or
thereafter, would need to be approvable
according to the new rule at that time.
Any approved waiver that does not meet
the criteria established in the new rule
would be terminated on October 1,
2019. States would be able to request
new waivers if the State’s waiver is
expected to be terminated. The
Department requests feedback from
States regarding the implementation
date. In addition, the Department
proposes clarifying that any State
agency’s waiver request must have the
Governor’s endorsement to ensure that
such a critical request is supported at
the highest levels of State government.

Establishing Core Standards for
Approval

The Department proposes updating
criteria for ABAWD time limit waivers
to improve consistency across States
and only allow approvals in areas where
waivers are truly necessary. These
revisions would include the
establishment of core standards that
would allow a State to reasonably
anticipate whether it would receive
approval from the Department. These
core standards would serve as the basis
for approval for the vast majority of
waiver requests, save for areas with
exceptional circumstances or areas with
limited data or evidence, such as Indian
Reservations and U.S. Territories. The
proposed rule would continue to allow
approvals for waivers based on data
from BLS or a BLS-cooperating agency

that show an area has a recent, 12-
month average unemployment rate over
10 percent.

The proposed rule emphasizes that
the basis for approval of waivers would
be sound data and evidence that
primarily relies on data from BLS or
BLS-cooperating agencies. Any
supporting unemployment data
provided by the State would need to
rely on standard BLS data or methods.
BLS unemployment data is generally
considered to be reliable and robust
evidence for evaluating labor market
conditions. BLS is an independent
Federal statistical agency that is
required to provide accurate and
objective statistical information and is
the principal fact-finding agency for the
Federal government in the broad field of
labor economics and statistics. It
collects, processes, analyzes, and
disseminates essential statistical data for
the public and Federal agencies.

The proposed core standards for
waiver approval would be codified in 7
CFR 273.24(f)(2).

Core Standards: Retaining Waivers
Based on an Unemployment Rate Over
10 Percent

The Department does not propose
changes to the regulations for waivers
when an area has an unemployment rate
over 10 percent. The proposed rule
would continue to allow approvals for
waivers based on data from BLS or a
BLS-cooperating agency that show an
area has a recent, 12-month average
unemployment rate over 10 percent.

Core Standards: Establishing a Floor for
Waivers Based on the 20 Percent
Standard

Current regulations at 7 CFR
273.24(f)(2) and (3) provide for waiver
approvals for requested areas with an
average unemployment rate at least 20
percent above the national average for a
recent 24-month period, beginning no
earlier than the same 24-month period
that DOL uses to determine LSAs for the
current fiscal year (otherwise known as
the ““20 percent standard”). Under the
current regulations, the Department
adopted the 20 percent standard, in
addition to LSA designation, to provide
States with the flexibility to support
waivers for areas in the country that are
not considered by DOL for LSA
designation and to allow States to use a
more flexible 24-month reference
period.

There are key differences between the
two standards. DOL’s criteria for LSAs
require an average unemployment rate
that is at least 20 percent above the
national average and at least 6 percent
for the preceding two calendar years (a
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24-month period). DOL’s local
unemployment rate floor of 6 percent
prevents areas with unemployment rates
below that threshold from qualifying as
LSAs. The 20 percent standard is the
same, except that it allows for a flexible
24-month data reference period (no
earlier than that which is used for LSAs)
and it does not include any
unemployment rate floor.

Based upon operational experience,
the Department has observed that,
without an unemployment rate floor,
local areas will continue to qualify for
waivers under the Department’s 20
percent standard based on high
unemployment relative to the national
average even as local unemployment
rates fall to levels as low as 5 to 6
percent (depending upon the national
rate). The Department believes that
amending the waiver regulations to
include an unemployment floor is a
critical step in achieving more targeted
criteria. While the 20 percent standard
is similar to the calculation of an LSA,
the Department believes it is
appropriate to request public comment
to explore a floor that is designed
specifically for ABAWD waivers.

The Department believes a floor
should be set for the 20 percent
standard so that areas do not qualify for
waivers when their unemployment rates
are generally considered to be normal or
low. The “natural rate of
unemployment” is the rate of
unemployment expected given normal
churn in the labor market, with
unemployment rates lower than the
natural rate tending to result in
inflationary pressure on prices. Thus,
unemployment rates near or below the
“natural rate of unemployment” are
more indicative of the normal delay in
unemployed workers filling the best
existing job opening for them than a
“lack of sufficient jobs” in an area.
Generally, the “natural rate of
unemployment” hovers around 5
percent. The Department believes that
only areas with unemployment rates
above the “‘natural rate of
unemployment” should be considered
for waivers. The Department seeks to
establish a floor that is in line with the
Administration’s effort to encourage
greater engagement in work and work
activities. The Department believes that
the 7 percent floor for the 20 percent
standard would strengthen the
standards for waivers so that the
ABAWD work requirement would be
applied more broadly and fully consider
the “lack of sufficient jobs” criteria in
the statute. Furthermore, this aligns
with the proposal in the Agriculture and
Nutrition Act of 2018, H.R. 2, 115th
Cong. § 4015 (as passed by House, June

21, 2018). As stated previously, the
Department seeks to make the work
requirements the norm rather than the
exception to the rule because of
excessive use of ABAWD time limit
waivers to date. Using the proposed
rule’s 7 percent floor for this criterion
and eliminating waiver approvals based
on an LSA designation (as well as
utilizing the proposed limit on
combining areas discussed below), an
estimated 11 percent of ABAWDs would
live in areas subject to a waiver.
Currently, approximately 44 percent of
ABAWDs live in a waived area. The
Department views the proposal as more
suitable for achieving a more
comprehensive application of work
requirements so that ABAWDs in areas
that have sufficient number of jobs have
a greater level of engagement in work
and work activities, including job
training. In sum, the proposed rule
modifies the current waiver criterion so
that an area must have an average
unemployment rate at least 20 percent
above the national average and at least
7 percent for a recent 24-month period,
beginning no earlier than the same 24-
month period that DOL uses to
determine LSAs for the current fiscal
year, to qualify for a waiver. The 7
percent floor prevents a requested area
with an unemployment rate 20 percent
above the national average, but below 7
percent, from qualifying for a waiver.

Although the Department believes the
local unemployment floor should be set
at 7 percent to best meet its goals of
promoting self-sufficiency and ensuring
areas with unemployment rates
generally considered normal are not
waived, it is requesting evidence-based
and data-driven feedback on the
appropriate threshold for the floor.
Specifically, the Department requests
feedback on which unemployment rate
floor—6 percent, 7 percent, or 10
percent—would be most effective at
limiting waivers consistent with the
Act’s requirement that waivers be
determined based on a lack of sufficient
jobs.

The Department is interested in
public comments on establishing an
unemployment floor of 6 percent, which
would be consistent with DOL
standards for LSAs. A 6 percent floor
would require that an area demonstrate
an unemployment rate of at least 20
percent above the national average for a
recent 24-month period and at least a 6
percent unemployment rate for that
same time period in order to receive
waiver approval. The 6-percent floor
also bears a relationship to the “natural
rate of unemployment.” in that it is
approximately 20 percent higher. As
previously noted, the “natural rate of

unemployment” generally hovers
around 5 percent, meaning that 20
percent above that rate is 6.0 percent. In
combination with other changes in the
proposed rule, the Department estimates
that a 6-percent floor would reduce
waivers to the extent that approximately
24 percent of ABAWDs would live in
waived areas. The Department is
concerned that too many areas would
qualify for a waiver of the ABAWD time
limit with a 6 percent floor and that too
few individuals would be subject to the
ABAWD work requirements, which can
be met through working or participating
in a work program or workfare program,
thereby moving fewer individuals
towards self-sufficiency.

The Department would also like to
receive comments on establishing a
floor of 10 percent for the 20 percent
standard. A 10-percent floor would
allow for even fewer waivers than the
other options and would result in the
work requirements being applied in
almost all areas of the country. In
combination with other changes in the
proposed rule, the Department estimates
that a 10-percent floor would reduce
waivers to the extent that approximately
2 percent of ABAWDs would live in
waived areas.

It is important to note that a 10-
percent floor would be distinct from the
criteria for approval of an area with an
unemployment rate of over 10 percent.
The 10-percent unemployment floor
would be attached to the 20 percent
standard, which would mean an area
would require an average
unemployment rate 20 percent above
the national average for a recent 24-
month period and at least 10 percent for
the same period; the other similar, but
separate standard requires an area to
have an average unemployment rate of
over 10 percent for a 12-month period.

Based on the Department’s analysis,
nearly 90 percent of ABAWDs would
live in areas without waivers and would
be encouraged to take steps towards
self-sufficiency if a floor of 7 percent
was established. In comparison, a 6
percent floor would mean that 76
percent of ABAWDs would live in areas
without waivers and a 10 percent floor
would mean that 98 percent of
ABAWDs would live in areas without
waivers. A higher floor allows for the
broader application of the time limit to
encourage self-sufficiency.

The Department is thus requesting
comments on the various proposed
options for setting a floor for the 20
percent standard. This will ensure that
the Department fully considers the
range of evidence available to establish
a floor that meets the need of evaluating
waivers.
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Core Standards: Retaining the Extended
Unemployment Benefits Qualification
Standard

Under the proposed rule, the
Department would continue to approve
a State’s waiver request that is based
upon the requesting State’s qualification
for extended unemployment benefits, as
determined by DOL’s Unemployment
Insurance Service. Extended
unemployment benefits are available to
workers who have exhausted regular
unemployment insurance benefits
during periods when certain economic
conditions exist within the State. The
extended benefit program is triggered
when the State’s unemployment rate
reaches certain levels. Qualifying for
extended benefits is an indicator, based
on DOL data, that a state lacks sufficient
jobs. Current regulations include this
criterion as evidence of lack of sufficient
jobs. The Department has consistently
approved waivers based on qualification
for extended unemployment benefits
because it has been a clear indicator of
lack of sufficient jobs and an especially
responsive indicator of sudden
economic downturns, such as the Great
Recession. Therefore, the Department
proposes to continue to include this
criterion, reframed as a core standard for
approval in this proposed regulation.

The three provisions described above
(the unemployment rate over 10 percent
standard, the 20 percent standard, and
the qualification for extended
unemployment benefits standard),
would be considered the core standards
for approval and, thus, the basis for
most conventional waiver requests and
approvals. The core standards would be
codified in 7 CFR 273.24(f)(2).

Criteria Excluded From Core Standards

The proposed core standards would
not include some of the current ABAWD
time limit waiver criteria that are rarely
used, sometimes subjective, and not
appropriate when other more specific
and robust data is available, such as
unemployment rates from BLS. These
excluded criteria include a low and
declining employment-to-population
ratio, a lack of jobs in declining
occupations or industries, or an
academic study or other publication(s)
that describes an area’s lack of jobs.
These standards would no longer suffice
for a waiver’s approval if BLS data is
available. These proposed changes
would ensure that ABAWD time limit
waiver requests are only approved in
areas where waivers are truly necessary.

The proposed rule would emphasize
sound data and evidence that primarily
relies on BLS and other DOL data for
waiver approvals. Any supporting

unemployment data that a State
provides must, under the core
standards, rely on standard data from
BLS or a BLS-cooperating agency.

Other Data and Evidence in Exceptional
Circumstances

The proposed core standards would
form the primary basis for determining
waiver approval. However, the rule also
proposes that the Department can
approve waiver requests in exceptional
circumstances based on other data and
evidence. The Department proposes that
other data and evidence still primarily
rely on BLS unemployment data. Such
alternative data would only be
considered in exceptional
circumstances or if BLS data is limited,
unavailable, or if BLS develops a new
method or data that may be applicable
to the waiver review process. Given that
economic conditions can change
quickly, the Department believes it is
appropriate to maintain a level of
flexibility to approve waivers as needed
in extreme, dynamic circumstances.
Such waiver requests must demonstrate
that an area faces an exceptional
circumstance and provide data or
evidence that the exceptional
circumstance gives rise to an area not
having a sufficient number of jobs to
provide employment for the individuals
in the area. For example, an exceptional
circumstance may arise from the rapid
disintegration of an economically and
regionally important industry or the
prolonged impact of a natural disaster.
A short-term aberration, such as a
temporary closure of a plant, would not
fall within the scope of exceptional
circumstances. For waiver requests in
exceptional circumstances, the State
agency may use additional data or
evidence other than those listed in the
core standards to support its need for a
waiver under exceptional
circumstances. In these instances, the
State may provide data from the BLS or
a BLS-cooperating agency showing an
area has a most recent three-month
average unemployment rate over 10
percent. This provision to strengthen
the standards for waivers would be
codified in 7 CFR 273.24(f)(3).

Restricting Statewide Waivers

Current regulations at 7 CFR
273.24(f)(6) and the Department’s policy
guidance provide States with the
discretion to define the areas to be
covered by waivers. A State may request
that a waiver apply to the entire State
(statewide) or only to certain areas
within the State (e.g., individual
counties, cities, or towns), as long as the
State provides data that corresponds to
each requested area showing that the

area meets one of the qualifying
standards for approval.

The proposeg rule would eliminate
statewide waiver approvals when
substate data is available through BLS,
except for those waivers based upon a
State’s qualification for extended
unemployment benefits as determined
by DOL’s Unemployment Insurance
Service. The Department proposes this
change so that waivers of the ABAWD
time limit are more appropriately
targeted to those particular areas in
which unemployment rates are high.
Since statewide unemployment figures
may include areas in which
unemployment rates are relatively low,
the Department believes that a more
targeted approach would ensure that
waivers exist only in areas that do not
have a sufficient number of jobs to
provide employment for the individuals
living in that specific area. This
proposed change further supports the
Department’s goal that more individuals
are subject to the ABAWD time limit
and work requirement, which can be
met through working or participating in
a work program or workfare program,
consistent with the intent of the Act.

The Department requests public
comment specific to the proposed
restriction on statewide waivers,
especially with consideration to how
the change may affect different States in
different ways based upon geographic
size, population, and other factors.

These changes would be codified in 7
CFR 273.24(f)(4).

Restricting the Combining of Data to
Group Substate Areas

Current regulations at 7 CFR
273.24(f)(6) and the Department’s policy
guidance provide States considerable
flexibility to define areas covered by
ABAWD waivers. This flexibility allows
States to combine data to group two or
more substate areas, such as counties,
together (otherwise referred to as
“grouped” areas or ‘“‘grouping”’). In
order to meet the requirement for
qualifying data or evidence that
corresponds to the requested area, States
use the unemployment and labor force
data from the individual areas in the
group to calculate an unemployment
rate representative of the whole group.
States can only group areas and support
approval based on qualifying
unemployment data. Under current
regulations, States must demonstrate
that the areas within any such group are
contiguous and/or share the same
Federal- or State-recognized economic
region. For example, two or more
contiguous counties could be grouped
together, and the group’s average
unemployment rate could be calculated,
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by combining the unemployment and
labor force data from each individual
county.

The Department’s existing general
conditions for the grouping of areas—
that the areas must be either contiguous
and/or share the same economic
region—were intended to ensure that
the areas grouped together are
economically tied. However, in practice,
the Department has learned that its
standards for combining areas provide
too much flexibility for State agencies
and are often ineffective at ensuring that
States are only grouping areas that are
economically tied. For example, some
States have grouped nearly all
contiguous counties in the State
together while omitting a few counties
with relatively low unemployment in
order to maximize the waived areas in
the State. In other cases, States have
grouped certain towns together that
share the same economic region while
omitting others with relatively low
unemployment from the group, thereby
maximizing the waived areas in the
State.

The proposed rule would prohibit
States from grouping areas, except for
areas that are designated a Labor Market
Area (LMA) by the Federal
government.2 This change would ensure
that only areas that are economically
tied are grouped together. Moreover, the
proposed rule would require States to
include the unemployment data
representative of all areas in the LMA in
the State. As a result, States would be
unable to omit certain areas within the
LMA in the State for the purposes of
achieving a qualifying unemployment
rate for part of an LMA. These changes
would be codified in 7 CFR 273.24(f)(5).

The Department requests public
comments on whether it should include
Labor Market Areas (LMAs) defined by
the Federal government as the basis for
grouping areas or whether it should
prohibit grouping entirely. If grouping
were prohibited entirely, waived areas
would be limited to individually
qualifying jurisdictions with
corresponding data (for example,
counties and their equivalents, cities,
and towns). The Department requests
comments on the potential impacts of
either policy. The Department believes
that only allowing the use of Federally
designated LMAs will limit the

2 An LMA is an economically integrated
geographic area within which individuals can
reside and find employment within a reasonable
distance or can readily change employment without
changing their place of residence. LMAs include
Federally-designated statistical areas such as
metropolitan statistical areas, micropolitan
statistical areas, and other combined statistical
areas. A nationwide list of every LMA is maintained
by BLS.

combination of areas that are not
contiguous and economically integrated.
The Department is interested in
feedback on whether the LMA
definition will target waivers to
jurisdictions with a demonstrable lack
of sufficient jobs without including
jurisdictions that do not lack sufficient
jobs.

Duration of Waiver Approvals and
Timeliness of Data

The proposed approach would limit
the duration of waiver approvals. Under
the current regulations, the Department
typically approves waivers for one year.
However, the current regulations allow
the Department to approve shorter or
longer waivers in certain circumstances.
The Department proposes limiting a
waiver’s duration to one year, but
continuing to allow a waiver for a
shorter period at a State’s request. The
Department believes that a one year
waiver term allows sufficient
predictability for States to plan and
implement the waiver; at the same time,
a one-year waiver term ensures that the
waiver request reflects current economic
conditions.

The proposed rule would also
prioritize recent data by preventing
States from requesting to implement
waivers late in the Federal fiscal year,
which broadens the available data
reference period. Through operational
experience, the Department has
observed that several States that have
historically requested 12-month waivers
on a fiscal year basis (i.e., October 1 of
one year through September 30 of the
following year), have shifted their
waiver request and implementation
dates to later in the fiscal year (e.g.,
September 1 through August 31). The
States that have made this shift have
supported their waivers based on the 20
percent standard. In the current
regulations, the 24-month data reference
period for this waiver is tied to the fiscal
year and only updates each year on
October 1. The Department has noticed
that as the unemployment rates have
improved, States that shift the waiver
operational period to later in the fiscal
year have been able to capitalize on
older data and qualify for waivers of the
ABAWD time limit for additional time.
States are able to take advantage of this
loophole if their unemployment rates
for the requested areas have been
improving relative to the national
average. As a result, these States are able
to obtain a waiver and maximize the
areas waived into the next fiscal year,
using data that is no longer appropriate
as of the October 1 update.

To curtail this practice, the
Department proposes that waivers based

on the 20 percent standard would not be
approved beyond the fiscal year in
which the waiver is implemented. In
addition, these waivers must utilize data
from a 24-month period no less recent
than that DOL used in its current fiscal
year LSA designation. Such an approach
ensures waivers rely on sufficiently
recent data for the current fiscal year
and prevents States from using older
data, which may not accurately reflect
current economic conditions.

This provision would streamline the
implementation of the program and
would be codified in 7 CFR 273.24(f)(6).

Areas With Limited Data or Evidence

Current practices provide flexibility to
State agencies to rely on alternative data
sources regardless of whether the area
has corresponding BLS unemployment
data available. Currently, the
Department may approve requests
supported by an estimated
unemployment rate of an area based on
available data from BLS and Census
Bureau’s American Community Survey
(ACS), a low and declining
employment-to-population ratio, a lack
of jobs as a consequence of declining
occupations or industries, or an
academic study or other publication
describing the area’s lack of a sufficient
number of jobs. At times, State agencies
will use these alternative data sources to
justify a waiver request even when the
corresponding BLS data shows that the
unemployment rate in the area is
relatively low. As stated previously, the
Department believes that waivers of the
ABAWD time limit should be limited to
only circumstances in which the area
clearly does not have a sufficient
number of jobs to provide employment
for the individuals. By not restricting
the use of these alternative to areas with
limited data or evidence, the
Department has permitted States to take
advantage of these alternative data
sources, when BLS employment data is
readily available.

Under the proposed rule, all of these
criteria would only be applicable to
areas for which BLS or a BLS-
cooperating agency data is limited or
unavailable, such as a reservation area
or U.S. Territory. In these areas, the
Department could approve requests
supported by an estimated
unemployment rate of an area based on
available data from BLS and ACS, a low
and declining employment-to-
population ratio, a lack of jobs as a
consequence of declining occupations
or industries, or an academic study or
other publication describing the area’s
lack of a sufficient number of jobs.
Waiver requests for an area for which
standard data from BLS or a BLS-
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cooperating agency is limited or
unavailable would not be required to
conform to the criteria for approval
proposed under paragraphs (f)(2), (f)(3),
(f)(4), ()(5), and (f)(6). Additionally, the
Department would consider other data
in line with BLS methods or considered
reliable. This allows for flexibility if
new methods or data are developed for
Indian Reservation or U.S. Territory
regions currently with limited or no
data.

Using an estimated unemployment
rate based on available data from BLS
and ACS is part of current practice. The
Department proposes codifying this
criteria in the regulations only for areas
with limited data or evidence, such as
a reservation area or U.S. Territory.
Currently, States often estimate
unemployment rates for reservation
areas by applying data from ACS to
available BLS data. In addition, some
tribal governments generate their own
labor force and/or unemployment data,
which would remain acceptable to
support a waiver.

These changes would be codified in 7
CFR 273.24(f)(7).

Other Changes to Waivers

The proposed rule would eliminate
three provisions in current regulations:
The designation as an LSA as a criterion
for approval; the implementation of
waivers before approval; and the
historical seasonal unemployment as a
criterion for approval. These provisions
are eliminated to ensure that the
ABAWD work requirement is applied in
accordance with the Department’s goal
to strengthen work requirements.

The proposed rule would no longer
allow an area to qualify for a waiver
based on DOL’s Employment and
Training Administration (ETA)
designation of the area as an LSA for the
current fiscal year. This change is
central to the Department’s efforts to
raise the standards by which it
determines whether an area is lacking a
sufficient number of jobs to provide
employment for ABAWDs in order to
require more ABAWDs to engage in
work, work training, or workfare if they
wish to receive SNAP. As explained in
a previous section, DOL’s criteria for
LSAs require an average unemployment
rate that is at least 20 percent above the
national average and at least 6 percent
for the preceding two calendar years (a
24-month period). The Department is
eliminating LSA designation as a basis
for waiver approval because LSAs are
determined using a minimum
unemployment rate floor of 6 percent,
whereas the Department proposes using
a minimum unemployment rate of 7
percent for its similar, but more flexible,

20 percent standard. Continuing to
allow LSA designation as a basis for
waiver approval would be inconsistent.
Moreover, LSAs are not designated for
all different types of areas across the
country, and having an LSA criteria
separate from the 20 percent criteria
could be seen as unnecessary moving
forward.

The proposed rule would bar States
from implementing a waiver prior to its
approval. Though rarely used, current
regulations allow a State to implement
an ABAWD waiver as soon as the State
submits the waiver request based on
certain criteria.3 By removing the
current pertinent text in 273.24(f)(4), the
proposed rule would require States to
request and receive approval before
implementing a waiver. This would
allow the Department to have a more
accurate understanding of the status of
existing waivers and would provide
better oversight in the waiver process. It
would also prevent waivers from being
implemented until the Department
explicitly reviewed and approved the
waiver.

The proposed rule would also remove
the criterion of a historical seasonal
unemployment rate over 10 percent as
a basis for approval. Historical seasonal
unemployment does not demonstrate a
prolonged lack of sufficient number of
jobs to provide employment for the
individuals. Historical seasonal
unemployment rates, by definition, are
limited to a relatively short period of
time each year. Nor does a historical
seasonal unemployment rate indicate
early signs of a declining labor market.
Historical seasonal unemployment rates
are cyclical rather than indicative of
declining conditions. Based on
operational experience, the Department
has not typically seen the use of this
criterion by States. The Department has
not approved a waiver under this
criterion in more than two decades. For
these reasons, the Department proposes
removing a historical seasonal average
unemployment rate as a way to qualify
for a waiver.

In addition, as stated previously, the
proposed rule would no longer provide
for statewide waivers except for those
waivers approved based upon a state’s
qualification for extended
unemployment benefits.

3 Under current regulations, the State must certify
that data from the BLS or the BLS-cooperating
agency show a most recent 12-month average
unemployment rate over 10 percent or that ETA
designated the area as an LSA for the current fiscal
year.

Ending the ““Carryover” of ABAWD
Exemptions

The proposed rule would end the
unlimited carryover and accumulation
of ABAWD percentage exemptions,
previously referred to as 15 percent
exemptions before the enactment of the
Agriculture Improvement Act of 2018.
Upon enactment, Section 6(0)(6) of the
Act provides that each State agency be
allotted exemptions equal to an
estimated 12 percent of “covered
individuals,” which are the ABAWDs
who are subject to the ABAWD time
limit in the State in Fiscal Year 2020
and each subsequent Fiscal Year. States
can use these exemptions available to
them to extend SNAP eligibility for a
limited number of ABAWDs subject to
the time limit. When one of these
exemptions is provided to an ABAWD,
that one ABAWD is able to receive one
additional month of SNAP benefits. The
Act and current regulations give States
discretion whether to use these
exemptions, and, as a result, some
States use the exemptions that are
available to them and others do not.

Each fiscal year, the Act requires the
Department to estimate the number of
exemptions that each State be allotted
and to adjust the number of exemptions
available to each State. Based on the
Act’s instructions, the regulations
provide the specific formulas that the
Department must use to estimate the
number of exemptions, which are
referred to as “earned” exemptions, and
to adjust the exemptions available to the
State each year. The proposed rule
would not change any part of the
calculation that the Department follows
to estimate earned exemptions, or any
other part of 273.24(g). The proposed
rule would only change the calculation
that the Department uses to adjust the
number of exemptions available for each
fiscal year at 7 CFR 273.24(h).

The regulation’s current interpretation
of Section 6(0)(6)(G) of the Act, which
requires the adjustment of exemptions,
causes unused exemptions to carry over
and accumulate from one year to the
next, unless the State uses all of its
available exemptions in a given year.
For FY 2018, States earned
approximately 1.2 million exemptions,
but had about an additional 7.4 million
exemptions available for use due to the
carryover of unused exemptions from
previous fiscal years. The Department
views the carryover of significant
amounts of unused exemptions to be an
unintended outcome of the current
regulations. The Department is
concerned that such an outcome is
inconsistent with Congressional intent
to limit the number of exemptions
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available to States each year. Concerns
about the carryover of exemptions were
also expressed by the September 2016,
USDA Office of the Inspector General
(OIG) audit report “FNS Controls Over
SNAP Benefits for Able-Bodied Adults
Without Dependents.” Therefore, the
Department proposes revising 7 CFR
273.24(h) to end the unlimited carryover
of unused percentage exemptions. The
Department proposes this change to
implement the Act more effectively and
to advance further the Department’s goal
to promote self-sufficiency.

In order to address the carryover
issue, the proposed rule would change
the adjustment calculation that the
Department uses to increase or decrease
the number of exemptions available to
each State for the fiscal year based on
usage during the preceding fiscal year.
The proposed rule would no longer
allow for unlimited carryover from all
preceding years. Instead, each State
agency’s adjustment would be based on
the number of exemptions earned in the
preceding fiscal year minus the number
of exemptions used in the preceding

fiscal year. The resulting difference
would be used to adjust (by increasing
or decreasing) the earned exemption
amount. In addition, the adjustment will
apply only to the fiscal year in which
the adjustment is made.

The three examples below show how
the proposed rule’s adjustment
calculation would work in practice
based on no exemption use, varied
exemption use, and exemption overuse.
These examples assume that a State
earns five new exemptions every year
over a 4-year period.

Example 1, No Exemption Use

Example 1 shows how the proposed
adjustment calculation would work for
a State that uses zero exemptions, and
how it would end the carryover and
accumulation of unused exemptions.
The State earned five exemptions for the
current fiscal year (FY) of 2021 in this
example (row A). The State’s adjustment
for FY 2021 is based on the number of
exemptions earned in the previous year
(FY 2020) minus the number of
exemptions used for the previous year

(FY 2020). In this example, we assume
the State earned five exemptions in FY
2020 and used no exemptions in FY
2020, so the adjustment for FY 2021 is
five (row B). The adjustment of five (row
B) is then added to the five earned for
FY 2021 (row A) to obtain the State’s
total of 10 exemptions after adjustment
for FY 2021 (row C). In FY 2021, the
State uses zero exemptions (row D), so
it does not have any overuse liability for
that year because row E results in a
positive number. In FY 2022, FY 2023,
and FY 2024, the calculation is the same
and results are the same each year. The
number of exemptions available to the
State is increased based on the number
earned for and used in the preceding
fiscal year, but the State does not
carryover accumulated exemptions
indefinitely. Whereas the State would
have 25 total exemptions after
adjustment for FY 2024 under the
current regulations, the State would
have 10 total exemptions after
adjustment for FY 2024 under the
proposed regulation.

EXAMPLE 1
Fiscal year (FY) 2021 2022 2023 2024
A e Earned for current FY ..o 5 5 5 5
B o (+) Adjustment for current FY (earned minus 5 5 5 5
used for previous FY).
(=) Total after adjustment for current FY .............. 10 10 10 10
(=) Used in current FY .....ccccoveivvneniennn. 0 0 0 0
(=) Liability for overuse? (Yes or No) 10 (No) 10 (No) 10 (No) 10 (No)

Example 2, Varied Exemption Use

Example 2 shows how the proposed
adjustment calculation would work for
a State that uses different amounts of
exemptions each fiscal year and
therefore receives an increase or
decrease in the exemptions available to
it each subsequent fiscal year. In other
words, the number of exemptions
available to the State is adjusted for an
increased total exemptions one year,
then a decreased total exemptions the
next. The State earned five exemptions
for the current FY of 2021 (row A). The
State’s adjustment for FY 2021 is based
on the number of exemptions earned in
the previous year (FY 2020) minus the
number of exemptions used for the

previous year (FY 2020). We assume the
State earned five exemptions in FY 2020
but used zero exemptions in FY 2020,
so the State’s total after adjustment for
FY 2021 is 10 (row C). In FY 2021, the
State uses eight exemptions (row D), so
it does not have any over-usage liability
for that year (row E). That is, though the
State only earned 5 exemptions for FY
2021, the adjustment allowed the State
to avoid any over usage liability for FY
2021. However, for the purposes of
adjustment in FY 2022, the 8 used
exemptions are subtracted from the 5
earned exemptions for FY 2021, not
from the 10 adjusted exemption amount
available in FY 2021. Therefore, the
adjustment amount for FY 2022 is
negative three. In FY 2022, the State

again earns five exemptions but the
adjustment is negative three (the result
of subtracting row D, FY 2021 from row
A, FY 2022). The State then has a total
of two exemptions for FY 2022. The
State chooses to use two exemptions for
FY 2022, therefore it has no overuse in
FY 2022. This example shows how the
proposed regulation increases or
decreases the number of exemptions
available to States while also limiting
the average number of exemptions in
effect to 12 percent over time. As shown
in row D, the State can use no more than
10 exemptions over the course of any 2-
year period, which is equal to the 10
exemptions earned over every 2-year
period.

EXAMPLE 2
Fiscal year (FY) 2021 2022 2023 2024
Earned for current FY ..o 5 5 5 5
(+) Adjustment for current FY (earned minus 5 -3 3 -3
used for previous FY).
C o (=) Total after adjustment for current FY .............. 10 2 8 2
| 5 (=) Used in current FY ...coooiiiiiiiee s 8 2 8 2
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EXAMPLE 2—Continued
Fiscal year (FY) 2021 2022 2023 2024
E e (=) Liability for overuse? (Yes or NO) ......cccceeeuues 2 (No) 0 (No) 0 (No) 0 (No)

Example 3, Exemption Overuse

Example 3 shows how the proposed
adjustment calculation would work for
a State that overuses exemptions. In this
example, we again assume the State
earned five exemptions in FY 2020 but
used zero exemptions in FY 2020, so the
State’s total after adjustment for FY
2021 is 10 (row C). In FY 2021, the State

uses six exemptions (row D); once again,
it does not have any over-usage liability
for that year (row E), but the adjustment
for FY 2022 will be negative one (the
result of subtracting row D, FY 2021
from row A, FY 2022). Put differently,
the five exemptions earned for FY 2022
offset the adjustment of negative one.
The State then has a total of four
exemptions for FY 2022 (row C).

However, the State uses six exemptions
in FY 2022. Because the State used more
exemptions in FY 2022 than its total
after adjustment for FY 2022, it has an
overuse liability of two for FY 2022. The
Department would consider the
exemption overuse an overissuance and
would hold the State liable for the total
dollar value of the exemptions, as
estimated by the Department.

EXAMPLE 3
Fiscal year (FY) 2021 2022 2023 2024
A e Earned for current FY ....oooiiiiiiiieeee, 5 5 5 5
B o (+) Adjustment for current FY (earned minus 5 -1 -1 1
used for previous FY).
(=) Total after adjustment for current FY 10 4 4 6
(—) Used for current FY ....ccccvveviieneen. 6 6 4 4
(=) Liability for overuse? (Yes or NO) .......cccceeens 4 (No) -2 (Yes) 0 (No) 2 (No)

Under the proposed rule, the
Department would continue to provide
States with its estimated number of
exemptions earned for each upcoming
fiscal year as data becomes available,
typically in September. The Department
would also continue to provide States
with the exemption adjustments as soon
as updated caseload data is available
and states have provided final data on
the number of exemptions used in the
preceding fiscal year, typically in
January.

The Department also seeks comments
from States on how to treat State
agencies’ existing total number of
percentage exemptions, which in some
cases have carried over and
accumulated over many years, and on
when the proposed change should be
implemented. Under the proposed rule,
these accumulated percentage
exemptions would not be available to
States once the change is implemented.
Additionally, because the adjusted
number of exemptions is based on the
preceding fiscal year, the change in
regulatory text will impact State’s
ability to use exemptions in the fiscal
year preceding the fiscal year that the
provision goes into effect. Therefore, the
Department seeks comment on how to
best handle these issues.

The proposed rule would not change
or affect the “caseload adjustments” at
273.24(h)(1), which apply to any State
that has a change of over 10 percent in
its caseload amount. However, the
Department is taking this opportunity to

correct the cross-reference that this
paragraph makes to 273.24(g)(2) for
accuracy. The proposed regulation
cross-references 273.24(g)(3), instead of
(g)(2). The Department is making this
change because it is more accurate and
precise to cross-reference to
273.24(g)(3), given that the caseload
adjustments apply to the number of
exemptions estimated as earned for each
State for each fiscal year.

Procedural Matters
Executive Order 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This
proposed rule has been determined to
be economically significant and was
reviewed by the Office of Management
and Budget (OMB) in conformance with
Executive Order 12866.

Regulatory Impact Analysis

As required for rules that have been
designated as economically significant
by the Office of Management and
Budget, a Regulatory Impact Analysis

(RIA) was developed for this proposed
rule. It follows this rule as an Appendix.
The following summarizes the
conclusions of the regulatory impact
analysis:

The Department has estimated the net
reduction in federal spending associated
with the proposed transfer rule to be
approximately $1.1 billion in fiscal year
(FY) 2020 and $7.9 billion over the five
years 2020—-2024. This is a reduction in
federal transfers (SNAP benefit
payments); the reduction in transfers
represents a 2.5 percent decrease in
projected SNAP benefit spending over
this time period.

Under current authority, the
Department estimates that about 60
percent of ABAWDs live in areas that
are not subject to a waiver and thus face
the ABAWD time limit. Under the
revised waiver criteria the Department
estimates that nearly 90 percent of
ABAWDs would live in such an area. Of
those newly subject to the time limit,
the Department estimates that
approximately two-thirds (755,000
individuals in FY 2020) would not meet
the requirements for failure to engage
meaningfully in work or work training.

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601-612) requires Agencies to
analyze the impact of rulemaking on
small entities and consider alternatives
that would minimize any significant
impacts on a substantial number of
small entities. Pursuant to that review,
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it has been certified that this rule would
not have a significant impact on a
substantial number of small entities.
This proposed rule would not have an
impact on small entities because the
proposed rule primarily impacts State
agencies. As part of the requirements,
State agencies would have to update
their procedures to incorporate the new
criteria for approval associated with
requesting waivers of ABAWD time
limit. Small entities, such as smaller
retailers, would not be subject to any
new requirements. However, all retailers
would likely see a drop in the amount
of SNAP benefits redeemed at stores if
these provisions were finalized, but
impacts on small retailers are not
expected to be disproportionate to
impact on large entities. As of FY 2017,
approximately 76 percent of authorized
SNAP retailers (nearly 200,000 retailers)
were small groceries, convenience
stores, combination grocery stores, and
specialty stores, store types that are
likely to fall under the Small Business
Administration gross sales threshold to
qualify as a small business for Federal
Government programs. While these
stores make up the majority of
authorized retailers, collectively they
redeem less than 15 percent of all SNAP
benefits. The proposed rule is expected
to reduce SNAP benefit payments by
about $1.7 billion per year. This would
equate to about a $100 loss of revenue
per small store on average per month
($1.7 billion x 15%/200,000 stores/12
months). In 2017, the average small
store redeemed more than $3,800 in
SNAP each month; the potential loss of
benefits represents less than 3 percent of
their SNAP redemptions and only a
small portion of their gross sales. Based
on 2017 redemption data, a 2.7 percent
reduction in SNAP redemptions
represented between 0.01 and 0.5
percent of these stores gross sales.

Executive Order 13771

Executive Order 13771 directs
agencies to reduce regulation and
control regulatory costs and provides
that the cost of planned regulations be
prudently managed and controlled
through a budgeting process.

This proposed rule is expected to be
an Executive Order 13771 deregulatory
action. The rule does not include any
new costs. FNS is proposing a reduction
in burden hours since State agencies are
no longer able to group areas together
for waiver approval. The reduction
would result in an estimated collective
savings of $12,092 for State Agencies.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public

Law 1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local
and tribal governments and the private
sector. Under section 202 of the UMRA,
the Department generally must prepare
a written statement, including a cost
benefit analysis, for proposed and final
rules with “Federal mandates” that may
result in expenditures by State, local or
tribal governments, in the aggregate, or
the private sector, of $100 million or
more in any one year. When such a
statement is needed for a rule, Section
205 of the UMRA generally requires the
Department to identify and consider a
reasonable number of regulatory
alternatives and adopt the most cost
effective or least burdensome alternative
that achieves the objectives of the rule.
This proposed rule does not contain
Federal mandates (under the regulatory
provisions of Title II of the UMRA) for
State, local and tribal governments or
the private sector of $100 million or
more in any one year. Thus, the rule is
not subject to the requirements of
sections 202 and 205 of the UMRA.

Executive Order 12372

SNAP is listed in the Catalog of
Federal Domestic Assistance under No.
10.551. For the reasons set forth in the
Final Rule codified in 7 CFR part 3015,
subpart V and related Notice (48 FR
29115), this Program is excluded from
the scope of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials.

Federalism Summary Impact Statement

Executive Order 13132 requires
Federal agencies to consider the impact
of their regulatory actions on State and
local governments. Where such actions
have Federalism implications, agencies
are directed to provide a statement for
inclusion in the preamble to the
regulations describing the agency’s
considerations in terms of the three
categories called for under Section
6(b)(2)(B) of Executive Order 13132.

The Department has determined that
this rule does not have Federalism
implications. Therefore, under Section
6(b) of the Executive Order, a
Federalism summary impact statement
is not required.

Executive Order 12988, Civil Justice
Reform

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have preemptive effect with respect
to any State or local laws, regulations or
policies which conflict with its
provisions or which would otherwise

impede its full and timely
implementation. This rule is not
intended to have retroactive effect
unless so specified in the Effective Dates
section of the final rule. Prior to any
judicial challenge to the provisions of
the final rule, all applicable
administrative procedures must be
exhausted.

Civil Rights Impact Analysis

FNS has reviewed the proposed rule,
in accordance with the Department
Regulation 4300—4, “Civil Rights Impact
Analysis” to identify and address any
major civil rights impacts the proposed
rule might have on minorities, women,
and persons with disabilities. While we
believe that a reduction in the number
of ABAWD waivers granted to State
agencies will adversely affect potential
program participants in all groups who
are unable to meet the employment
requirements, and have the potential for
disparately impacting certain protected
groups due to factors affecting rates of
employment of members of these
groups, we find that the implementation
of mitigation strategies and monitoring
by the Civil Rights Division of FNS will
lessen these impacts.

Executive Order 13175

This rule has been reviewed in
accordance with the requirements of
Executive Order 13175, “Consultation
and Coordination with Indian Tribal
Governments.” Executive Order 13175
requires Federal agencies to consult and
coordinate with tribes on a government-
to-government basis on policies that
have tribal implications, including
regulations, legislative comments or
proposed legislation, and other policy
statements or actions that have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

The USDA’s Office of Tribal Relations
(OTR) has assessed the impact of this
rule on Indian tribes and determined
that this rule has tribal implications that
require tribal consultation under E.O.
13175. FNS invited Tribal leaders to a
consultation held on March 14, 2018.
Tribal leaders did not provide any
statement or feedback to the Department
on the rule. FNS and OTR will
determine if a future consultation is
needed. If a Tribe requests consultation,
FNS will work with the Office of Tribal
Relations to ensure meaningful
consultation is provided where changes,
additions, and modifications identified
herein are not expressly mandated by
Congress.
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Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. Chap. 35; 5 CFR 1320)
requires the Office of Management and
Budget (OMB) approve all collections of
information by a Federal agency before
they can be implemented. Respondents
are not required to respond to any
collection of information unless it
displays a current valid OMB control
number. In accordance with the
Paperwork Reduction Act of 1995, this
proposed rule will contain information
collections that are subject to review
and approval by the Office of
Management and Budget; therefore, FNS
is submitting for public comment the
changes in the information collection
burden that would result from adoption
of the proposals in the rule.

Comments on this proposed rule must
be received by April 2, 2019. Comments
are invited on: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Title: Supplemental Nutrition
Assistance Program Waivers of Section
6(0) of the Food and Nutrition Act.

OMB Number: 0584—0479.

Expiration Date: [July 31, 2021].

Type of Request: Revision of a
currently approved collection.

Abstract: Section 6(0) of the Food and
Nutrition Act of 2008, (the Act, as
amended through Pub. L. 113—xxx),
limits the amount of time an able-
bodied adult without dependents
(ABAWD) can receive Supplemental
Nutrition Assistance Program (SNAP)
benefits to 3 months in a 36-month
period, unless the individual is working
and/or participating in a work program

alf-time or more, or participating in
workfare. The Act exempts individuals
from the time limit for several reasons,
including age, unfitness for work, or
having a dependent child. The ABAWD
time limit and work requirement
currently apply to people ages 18
through 49, unless they are already
exempt from the general work
requirements, medically certified as
physically or mentally unfit for
employment, responsible for a child
under 18, or pregnant. ABAWDs are also
work registrants and must meet the
general work requirements. In addition,
ABAWDs subject to the time limit must
work and/or participate in a work
program 80 hours per month or more, or
participate in and comply with workfare
to receive SNAP for more than 3 months
in a 36-month period. Participation in
SNAP E&T, which is a type of work
program, is one way a person can meet
the 80 hour per month ABAWD work
requirement, but other work programs
are acceptable as well.

The Act also provides State agencies
with flexibility to request a waiver of
this time limit if unemployment is high
or the area does not have a sufficient
number of jobs to provide employment.
State agencies can request to waive the
ABAWD time limit if an area has an
unemployment rate of over 10 percent
or the State can meet one of the
regulatory options to show it does not

have a sufficient number of jobs to
provide employment. If the time limit is
waived, individuals are not required to
meet the ABAWD work requirement to
receive SNAP for more than 3 months
in a 36-month period. This collection of
information is necessary for FNS to
perform its statutory obligation to
review waivers of the SNAP ABAWD
time limit.

This is a revision of a currently
approved information collection request
associated with this rulemaking. In the
previous submission, the Food and
Nutrition Service (FNS) estimated 35
hours for each waiver request for a total
of 1,198 hours. Based on the experience
of FNS during calendar year 2018, FNS
projects that 36 out of 53 State agencies
would submit requests for a waiver of
the time limit for ABAWD recipients
based on a high unemployment rate or
lack of sufficient number of jobs. FNS
estimates a response time of 28 hours
for each waiver request based on labor
market data, which require detailed
analysis of labor markets within the
State. FNS projects a total of 1,008
hours, which would be a reduction of
190 hours compared to the 1,198 hours
estimated provided in the pending
approval.

FNS is proposing a reduction in
burden hours since State agencies are no
longer able to group areas together for
waiver approval. The reduction will
burden hours would result in an
estimated collective savings of $12,092
for State Agencies. This rule does not
require any recordkeeping burden.
Reporting detail burden details are
provided below.

Respondents: State agencies.

Estimated Number of Respondents:
36.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 1,008.

Estimated
number
of respondents

OMB No.
0584-0479

Requirement
(7 CFR 273.24(f)

Total
annual
responses

Response
annually per
respondent

Hours per
response

Annual
burden
hours

Differences
due to
program
changes

Differences
due to
adjustment

Previous
submission
total hours

Affected Public: State Agencies

Submissions of 36
waiver request
based on labor
market data.

7 CFR 0
273.24(f)—
Submission of
waiver request
based on
Labor Surplus
Area designa-
tion.

Reporting burden

1 36 28

1,008

1,190 —-182 0

36

Reporting totals

1,008

-190
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E-Government Act Compliance

The Department is committed to
complying with the E-Government Act
of 2002, to promote the use of the
internet and other information
technologies to provide increased
opportunities for citizen access to
Government information and services,
and for other purposes.

List of Subjects in 7 CFR Part 273

Able-bodied adults without
dependents, Administrative practice
and procedures, Employment, Indian
reservations, Time limit, U.S. territories,
Waivers, Work requirements.

Accordingly, FNS proposes to amend
7 CFR part 273 to read as follows:

PART 273—CERTIFICATION OF
ELIGIBLE HOUSEHOLDS

m 1. The authority citation for part 273
continues to read as follows:

Authority: 7 U.S.C 2011-2036.

m 2.In § 273.24, revise paragraph (f) to
read as follows:

§273.24 Time Limit for able-bodied adults.
* * * * *

(f) Waivers—(1) General. The State
agency may request FNS approval to
temporarily waive the time limit for a
group of individuals in the State in the
area in which the individuals reside. To
be considered for approval, the request
must be endorsed by the State’s
governor and supported with
corresponding data or evidence
demonstrating that the requested area:

(i) Has an unemployment rate of over
10 percent; or

(ii) Does not have a sufficient number
of jobs to provide employment for the
individuals.

(2) Core standards. FNS will approve
waiver requests under (1)(i) and (ii) that
are supported by any one of the
following:

(i) Data from the Bureau of Labor
Statistics (BLS) or a BLS-cooperating
agency that shows an area has a recent
12-month average unemployment rate
over 10 percent;

(ii) Data from the BLS or a BLS-
cooperating agency that shows an area
has a 24-month average unemployment
rate 20 percent or more above the
national rate for a recent 24-month
period, but in no case may the 24-month

average unemployment rate of the
requested area be less than 7 percent.
The 24-month period must be no earlier
than the same 24-month period used by
the Department of Labor’s Employment
and Training Administration to
designate Labor Surplus Areas for the
current fiscal year; or

(iii) Evidence that an area qualifies for
extended unemployment benefits as
determined by the Department of Labor
(DOL).

(3) Other data and evidence. FNS may
approve waiver requests that are
supported by data or evidence other
than that listed under paragraph (f)(2) of
this section if the request demonstrates
an exceptional circumstance in an area.
In addition, the request must
demonstrate that the exceptional
circumstance has caused a lack of
sufficient number of jobs, such as data
from the BLS or a BLS-cooperating
agency that shows an area has a most
recent three-month average
unemployment rate over 10 percent.
Supporting unemployment data
provided by the State must rely on
standard BLS data or methods.

(4) Restriction on statewide waivers.
FNS will not approve statewide waiver
requests if data for the requesting State
at the substate level is available from
BLS, except for waivers under
paragraph (f)(2)(iii) of this section.

(5) Restricting the combining of data
to group substate areas. The State
agency may only combine data from
individual areas that are collectively
considered to be a Labor Market Area by
DOL.

(6) Duration of waiver approvals. In
general, FNS will approve waivers for
one year. FNS may approve waivers for
a shorter period at the State agency’s
request and waivers under paragraph
(£)(2)(ii) of this section will not be
approved for a period beyond the fiscal
year in which the waiver is
implemented.

(7) Areas with limited data or
evidence. Waiver requests for an area for
which standard BLS data or a BLS-
cooperating agency data is limited or
unavailable, such as a reservation area
or U.S. Territory, are not required to
conform to the criteria for approval
under paragraphs (f)(2), (f)(3), (f)(4),
(H)(5) and (f)(6) of this section. The
supporting data or evidence provided by

the State must correspond to the
requested area.

(i) FNS may approve waivers for these
areas if the requests are supported by
sufficient data or evidence, such as:

(A) Estimated unemployment rate
based on available data from BLS and
Census Bureau’s American Community
Survey;

(B) A low and declining employment-
to-population ratio;

(C) A lack of jobs in declining
occupations or industries; or

(D) An academic study or other
publication describing the area as
lacking a sufficient number of jobs to
provide employment for its residents.

(ii) In areas with limited data or
evidence, such as reservation areas or
U.S. Territories, FNS may allow the
State agency to combine data from
individual areas to waive a group of
areas if the State agency demonstrates
that the areas are economically
integrated.

* * * * *

m 3.In § 273.24, revise paragraph (h) to
read as follows:

* * * * *

(h) Adjustments. FNS will make
adjustments as follows:

(1) Caseload adjustments. FNS will
adjust the number of exemptions
estimated for a State agency under
paragraph (g)(3) of this section during a
fiscal year if the number of SNAP
recipients in the State varies from the
State’s caseload by more than 10
percent, as estimated by FNS.

(2) Exemption adjustments. During
each fiscal year, FNS will increase or
decrease the number of exemptions
allocated to a State agency based on the
difference between the number of
exemptions used by the State for the
preceding fiscal year and the number of
exemptions estimated for the State for
the preceding fiscal year under
paragraphs (g)(3) and (h)(1) of this
section. The increase or decrease will
only apply for the fiscal year in which
the adjustment is made. For example:

(i) If the State agency uses fewer
exemptions in the preceding fiscal year
than were estimated for the State agency
by FNS for the preceding fiscal year
under paragraphs (g)(3) and (h)(1) of this
section, FNS will increase the number
of exemptions allocated to the State
agency for the current fiscal year by the
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difference to determine the adjusted
exemption amount.

(ii) If the State agency uses more
exemptions in the preceding fiscal year
than were estimated for the State agency
by FNS for the preceding fiscal year
under paragraphs (g)(3) and (h)(1) of this
section, FNS will decrease the number
of exemptions allocated to the State
agency for the current fiscal year by the
difference to determine the adjusted

exemption amount.
* * * * *

Dated: December 20, 2018.
Brandon Lipps,

Acting Deputy Under Secretary, Food,
Nutrition, and Consumer Services.
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SUMMARY: The Federal Energy
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regarding the horizontal market power
analysis required for market-based rate
sellers that study certain Regional
Transmission Organization (RTO) or
Independent System Operator (ISO)
markets and submarkets therein. This
proposed modification of the
Commission’s horizontal market power
analysis would relieve such sellers of
the obligation to submit indicative
screens when seeking to obtain or retain
market-based rate authority. The
Commission’s regulations would
continue to require market-based rate
sellers that study an RTO, ISO, or
submarket therein, to submit indicative
screens for authorization to make
capacity sales at market-based rates in
any RTO/ISO market that lacks an RTO/
ISO-administered capacity market
subject to Commission-approved RTO/
ISO monitoring and mitigation. For
those RTOs and ISOs lacking an RTO/
ISO-administered capacity market, we
propose that Commission-approved
RTO/ISO monitoring and mitigation no
longer be presumed sufficient to address
any horizontal market power concerns
for capacity sales where there are
indicative screen failures.
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docket number, may be filed
electronically at http://www.ferc.gov in
acceptable native applications and
print-to-PDF, but not in scanned or
picture format. For those unable to file
electronically, comments may be filed
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1. Introduction

1. In this Notice of Proposed
Rulemaking (NOPR), the Federal Energy
Regulatory Commission (Commission)
seeks comment on a proposal to modify
the horizontal market power analysis for
certain Regional Transmission
Organization (RTO) and Independent
System Operator (ISO) markets.
Specifically, the Commission proposes
to relieve market-based rate sellers, i.e.,
sellers seeking to obtain or retain
authorization to make market-based rate

sales, of the requirement to submit
indicative screens for certain RTO/ISO
markets and submarkets.® This
proposed modification of the
Commission’s horizontal market power
analysis would apply in any RTO/ISO
market with RTO/ISO-administered
energy, ancillary services, and capacity
markets subject to Commission-
approved RTO/ISO monitoring and

1For purposes of this NOPR, references to RTO/

ISO markets include any submarkets therein.

mitigation. In addition, for RTOs and
ISOs that lack an RTO/ISO-administered
capacity market, market-based rate
sellers would be relieved of the
requirement to submit indicative
screens if their market-based rate
authority is limited to sales of energy
and/or ancillary services. We believe
that this proposal would reduce the
filing burden on market-based rate
sellers in RTO/ISO markets without
compromising the Commission’s ability
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to prevent the potential exercise of
market power in RTO/ISO markets.

2. The Commission’s regulations
would continue to require RTO/ISO
sellers 2 to submit indicative screens for
authorization to make capacity sales in
any RTO/ISO markets that lack an RTO/
ISO-administered capacity market
subject to Commission-approved RTO/
ISO monitoring and mitigation. We also
propose to eliminate the rebuttable
presumption that Commission-approved
RTO/ISO market monitoring and
mitigation is sufficient to address any
horizontal market power concerns
regarding sales of capacity in RTOs/
ISOs that do not have an RTO/ISO-
administered capacity market.

II. Background

A. The Market-Based Rate Program

3. In Order No. 697,3 the Commission
codified two indicative screens for
assessing horizontal market power for
market-based rate sellers: The pivotal
supplier screen and the wholesale
market share screen (with a 20 percent
threshold), each of which serves as a
cross check on the other to determine
whether sellers may have market power
and should be further examined.# The
Commission stated that passage of both
indicative screens establishes a
rebuttable presumption that the seller
does not possess horizontal market
power. Sellers that fail either indicative
screen are rebuttably presumed to have
market power and have the opportunity
to present evidence through a delivered
price test (DPT) analysis or other
evidence demonstrating that, despite a
screen failure, they do not have market
power.? The Commission uses a
“snapshot in time” approach based on
historical data for both the indicative
screens and the DPT analysis.®

4. With respect to the horizontal
market power analysis, in traditional
markets (outside RTO/ISO markets) the
default relevant geographic market for

2RTO/ISO sellers are market-based rate sellers
that have an RTO/ISO market as a relevant
geographic market.

3 Market-Based Rates for Wholesale Sales of
Electric Energy, Capacity and Ancillary Services by
Public Utilities, Order No. 697, FERG Stats. & Regs.
{31,252, clarified, 121 FERC {61,260 (2007)
(Clarifying Order), order on reh’g, Order No. 697—
A, FERC Stats. & Regs. {31,268, clarified, 124 FERC
61,055, order on reh’g, Order No. 697-B, FERC
Stats. & Regs. 131,285 (2008), order on reh’g, Order
No. 697-C, FERC Stats. & Regs. 131,291 (2009),
order on reh’g, Order No. 697-D, FERC Stats. &
Regs. 131,305 (2010), aff'd sub nom. Mont.
Consumer Counsel v. FERC, 659 F.3d 910 (9th Cir.
2011), cert. denied, 133 S. Ct. 26 (2012).

4Order No. 697, FERC Stats. & Regs. 31,252 at
P 62.

5]d. P 13; 18 CFR 35.37(c)(3) (2018).

6Order No. 697, FERC Stats. & Regs. 31,252 at
P17.

purposes of the indicative screens is
first, the balancing authority area(s)
where the seller is physically located,
and second, the markets directly
interconnected to the seller’s balancing
authority area (first-tier balancing
authority areas).? Generally, sellers that
are located in and are members of an
RTO/ISO may consider the geographic
region under the control of the RTO/ISO
as the default relevant geographic
market for purposes of the indicative
screens.®

5. In Order No. 697, the Commission
created two categories of market-based
rate sellers.9 Category 1 sellers are
wholesale power marketers and
wholesale power producers that own,
control, or are affiliated with 500
megawatts (MW) or less of generation in
aggregate per region; that do not own,
operate, or control transmission
facilities other than limited equipment
necessary to connect individual
generation facilities to the transmission
grid (or have been granted waiver of the
requirements of Order No. 888 19); that
are not affiliated with anyone that owns,
operates, or controls transmission
facilities in the same region as the
seller’s generation assets; that are not
affiliated with a franchised public
utility in the same region as the seller’s
generation assets; and that do not raise
other vertical market power issues.11
Category 1 sellers are not required to file
regularly scheduled updated market
power analyses. Market-based rate
sellers that do not fall into Category 1
are designated as Category 2 sellers and
are required to file updated market
power analyses every three years.12
However, the Commission may require

7 The Commission also noted that “[w]here a
generator is interconnecting to a non-affiliate
owned or controlled transmission system, there is
only one relevant market (i.e., the balancing
authority area in which the generator is located).”
Id. P 232 n.217.

8 Where the Commission has made a specific
finding that there is a submarket within an RTO/
IS0, that submarket becomes a default relevant
geographic market for market-based rate sellers
located within the submarket for purposes of the
horizontal market power analysis. See id. PP 15,
231.

9Id. P 848.

10 Promoting Wholesale Competition Through
Open Access Non-Discriminatory Transmission
Services by Public Utilities; Recovery of Stranded
Costs by Public Utilities and Transmitting Utilities,
Order No. 888, FERC Stats. & Regs. 131,036 (1996),
order on reh’g, Order No. 888—A, FERC Stats. &
Regs. 31,048, order on reh’g, Order No. 888-B, 81
FERC {61,248 (1997), order on reh’g, Order No.
888-C, 82 FERC {61,046 (1998), aff’d in relevant
part sub nom. Transmission Access Policy Study
Group v. FERC, 225 F.3d 667 (DC Cir. 2000), aff'd
sub nom. New York v. FERC, 535 U.S. 1 (2002).

11 QOrder No. 697, FERC Stats. & Regs. {31,252 at
P 849 n.1000; 18 CFR 35.36(a) (2018).

12Q0rder No. 697, FERC Stats. & Regs. {31,252 at
P 850.

an updated market power analysis from
any market-based rate seller at any time,
including those sellers that fall within
Category 1.13

6. Section 35.37 of the Commission’s
regulations requires market-based rate
sellers to submit market power analyses:
(1) When seeking market-based rate
authority; (2) every three years for
Category 2 sellers; and (3) at any other
time the Commission requests a seller to
submit an analysis. A market power
analysis must address a market-based
rate seller’s potential to exercise
horizontal and vertical market power. If
a market-based rate seller studying an
RTO/ISO market as a relevant
geographic market fails the indicative
screens for the RTO/ISO market, it can
seek to obtain or retain market-based
rate authority by relying on
Commission-approved RTO/ISO
monitoring and mitigation.14

B. Order No. 816'5 Proposal

7. On July 19, 2014, the Commission
proposed certain changes and
clarifications in order to streamline and
improve the market-based rate
program’s processes and procedures.16
The Commission found that the burdens
associated with certain requirements
may outweigh the benefits in certain
circumstances. For those reasons, the
Commission proposed changes to the
market-based rate program that the
Commission believed would reduce
burden, while continuing to ensure that
the standards for market-based rate sales
result in sales that are just and
reasonable.

8. The Commission noted that since
the issuance of Order No. 697, it has
been the Commission’s practice to grant
sellers market-based rate authority or
allow them to retain market-based rate
authority where they have failed
indicative screens in an RTO/ISO
market but have relied on Commission-
approved monitoring and mitigation to
mitigate any market power that the

131d. P 853.

14Tn Order No. 697—A, FERC Stats. & Regs.
931,268 at P 111, the Commission stated that “to
the extent a seller seeking to obtain or retain
market-based rate authority is relying on existing
Commission-approved [RTO] market monitoring
and mitigation, we adopt a rebuttable presumption
that the existing mitigation is sufficient to address
any market power concerns.”

15 Refinements to Policies and Procedures for
Market-Based Rates for Wholesale Sales of Electric
Energy, Capacity and Ancillary Services by Public
Utilities, Order No. 816, FERC Stats. & Regs.
{31,374 (cross-referenced at 153 FERC { 61,065)
(2015), order on reh’g Order No. 816—A, FERC Stats.
& Regs. 131,282 (2016).

16 Refinements to Policies and Procedures for
Market-Based Rates for Wholesale Sales of Electric
Energy, Capacity and Ancillary Services by Public
Utilities, Order No. 816, FERC Stats. & Regs.
932,702 at P 10 (2014) (Order No. 816 NOPR).
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sellers may have.1” The Commission
found that the existence of market
monitoring and mitigation in an
organized market generally results in
transparent prices, which discipline
forward 18 and bilateral markets by
revealing a benchmark price and
keeping offers competitive.1® While the
burdens of preparing the indicative
screens are not necessarily greater for
RTO/ISO sellers than for market-based
rate sellers in other markets, in the
Order No. 816 NOPR, the Commission
noted that the submission of indicative
screens yields little practical benefit
because it has been the Commission’s
practice to allow RTO/ISO sellers that
fail the indicative screens to rely on
RTO/ISO monitoring and mitigation to
mitigate any market power that the
sellers may have. Thus, for market-
based rate sellers in RTO/ISO markets,
the Commission stated that “the burden
of submitting indicative screens may not
be ‘outweighed by the additional
information gleaned with respect to a
specific seller’s market power.’ ”” 20

9. Specifically, as relevant for the
purposes of the instant NOPR, the
Commission proposed in the Order No.
816 NOPR to allow market-based rate
sellers in RTO/ISO markets to address
horizontal market power issues in a
streamlined manner that would not
involve the submission of indicative
screens if the seller relies on
Commission-approved monitoring and
mitigation to prevent the exercise of
market power.21 Under that proposal,
RTO/ISO sellers would state that they
are relying on such monitoring and
mitigation to address the potential for
market power issues that they might
have, provide an asset appendix, and
describe their generation and
transmission assets. The Commission
would retain its ability to require a
market power analysis, including
indicative screens, from any market-
based rate seller at any time.22

17 See Order No. 816 NOPR, FERC Stats. & Regs.
32,702 at P 31. See, e.g., NRG Power Marketing,
LLC, 150 FERC {61,011 (2015) (failures in the
CAISO and PJM markets); Entergy Arkansas, Inc.,
145 FERC {61,243 (2013) (failures in the MISO
market); PSEG Energy Resources & Trade LLC, 125
FERC {61,073, at PP 31-32 (2008) (failures in the
PJM-East submarket); Dominion Energy Marketing,
Inc., 125 FERC {61,070, at PP 26—27 (2008)
(failures in the Connecticut submarket of ISO New
England, Inc.); Niagara Mohawk Power Corp., 123
FERC {61,175, at P 28 (2008) (failures in the New
York City and Long Island submarkets of the New
York Independent System Operator, Inc.).

18 Forward markets are distinct from RTO/ISO-
administered capacity markets, as discussed below.

19 Order No. 816 NOPR, FERC Stats. & Regs.
132,702 at P 35.

20 Id. P 34 (quoting Order No. 697—A, FERC Stats.
& Regs. 131,268 at P 110).

21 See id. PP 35-36.

22]d. P 36.

C. Comments on Order No. 816 Proposal

10. The Commission received
numerous comments on its proposal to
eliminate the need for RTO/ISO sellers
to submit indicative screens as part of
their market power analyses. As
discussed below, some commenters
supported the Commission’s
proposal; 23 other commenters requested
that the Commission clarify aspects of
its proposal,24 or extend the proposal to
additional circumstances.25> However,
some commenters opposed the
Commission’s proposal, raising issues
regarding the Commission’s legal
authority to eliminate the requirement
to submit indicative screens 26 or the
effectiveness of RTO/ISO monitoring
and mitigation.2?

11. Numerous commenters supported
the Commission’s proposal. AEP urged
the Commission to adopt the proposal,
stating that ““[t]he nature of the current
RTOs, with large markets, transparent
pricing and vigorous, independent
monitoring and mitigation measures,
provides sellers with incentives to offer
competitive prices” and noted that
“[c]lustomers will not be harmed if the
current reporting requirements are
narrowed as proposed.” 28 EPSA also
agreed that the indicative screen
requirement “‘yields little practical
benefit because, according to current
market power screen rules, if a seller in
an RTO/ISO market does fail the
indicative screens, the Commission has
allowed such sellers to rely on
Commission-approved market
monitoring and mitigation as a
default.” 29 The Commission’s proposal
was also supported by E.ON, SoCal
Edison, Solomon/Arenchild,
SunEdison, and NRG.30

12. Several other commenters
supported the proposal and made

23 See, e.g., American Electric Power Service
Corporation (AEP) at 4-5; Electric Power Supply
Association (EPSA) at 3—4; FirstEnergy Service
Company (FirstEnergy) at 4-5; Subsidiaries of NRG
Energy, Inc. (NRG Companies) at 8-9.

24 See, e.g., E.ON Climate & Renewables North
America LLC (E.ON) at 2—4; Southern California
Edison Company (SoCal Edison) at 16; Julie
Solomon and Matthew Arenchild (Solomon/
Arenchild) at 2; Edison Electric Institute (EEI) at 6;
Potomac Economics at 3—4; NextEra Energy, Inc.
(NextEra) at 2-3.

25 See, e.g., FirstEnergy at 6; AEP at 6; EEI at 7;
Golden Spread Electric Cooperative, Inc. (Golden
Spread) at 6; El Paso Electric Company (EI Paso) at
5—6.

26 American Antitrust Institute (AAI) at 2—7;
American Public Power Association and National
Rural Electric Cooperative Association (APPA/
NRECA) at 5-21; Transmission Access Policy Study
Group (TAPS) at 1-2, 4-9.

27 Potomac Economics at 3—4.

28 AEP at 5.

29EPSA at 3—4.

30 See E.ON at 2—4, SoCal Edison at 16, Solomon/
Arenchild at 2, SunEdison at 1, and NRG at 8-10.

additional proposals. For example,
Golden Spread supported the proposal
but requested that the Commission
“afford RTO/ISO market participants or
interested stakeholders that have
concerns about market power the
opportunity to come forward and
present evidence that a specific market
participant or market participants in a
specific RTO/ISO generally have the
ability to exercise generation market
power.” 31 FirstEnergy supported the
proposal but also argued that a seller
should no longer be required to file a
change in status report based on
increases in the amount of generating
capacity that it owns or controls once it
has made an affirmative statement that
it is selling electricity in RTO markets
with Commission-approved market
monitoring and mitigation practices and
the Commission has accepted that
statement as sufficient to address
horizontal market power concerns.32

13. In addition, EEI requested that the
Commission “provide the same relief
from undertaking the horizontal market
power screens outside RTOs, to utilities
that have accepted FERC-approved
market power mitigation measures that
are intended to address market power
concerns in specific balancing authority
areas [. . .], markets, or regions.” 33
Similarly, El Paso, while not suggesting
that third-party market monitoring
suffices to eliminate the indicative
screen requirement, stated that, where a
non-RTO market has third-party market
monitoring of a size and scope
comparable to that of an RTO (“i.e., with
hourly testing of horizontal market
power over the price of energy,
accompanied by FERC-approved
automatic mitigation’’), and when
public utility sellers with such
Commission-approved measures in
place are not seeking to rebut the
Commission’s pre-existing presumption
of market power or the associated
Commission-approved measures, ‘it
may be appropriate for the utilities to
provide, in their triennial submissions,
only the asset appendices and
descriptions that would be required for
[s]ellers within RTOs, for the sake of
comparability.” 34

14. NextEra supported the proposal
and asked the Commission to clarify

31Golden Spread at 6.

32 First Energy at 6.

33 Id. EEI also requested that the Commission
“clarify that change in status reporting is not
required as to changes in any information that
would have been used only in the market power
indicative screens and analyses, to the extent those
screens and analyses are no longer required for
particular public utilities in particular [balancing
authority areas], markets, or regions.” Id. at 7.

34El Paso at 5-6.
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that the Order No. 816 NOPR did not
intend to eliminate the rebuttable
presumption regarding Commission-
approved RTO monitoring and
mitigation that was developed in Order
No. 697—A.35% Potomac Economics
agreed with the proposed reforms, but
recommended that the Commission
“take steps to ensure that the market
mitigation measures for each RTO are
complete and effective.” 3¢ SoCal Edison
sought clarification that entities
participating in the California
Independent System Operator
Corporation (CAISO) Energy Imbalance
market must still perform screens for
their “home” market and that such
market has not been expanded to
include CAISO.37

15. Several commenters opposed the
proposal citing legal, economic, or
implementation issues. APPA/NRECA
contended that the proposal represented
a fundamental departure from the
market-based rate scheme that the
courts have previously upheld 38 and
objected on the following grounds: (1)
The proposed rule provides no legal or
factual analysis showing that RTO
mitigation standing alone is legally
sufficient to allow market-based
pricing; 39 (2) the proposed rule would
effectively deregulate public utilities’
bilateral sales in RTO regions;4° and (3)

35NextEra at 3 (citing Order No. 697—A, FERC
Stats. & Regs. 131,268 at P 111). NextEra stated that
if that is not the case, that the Commission provide
a rationale for the change in policy.

36 Potomac Economics at 3.

37 SoCal Edison at 16.

38 APPA/NRECA at 8-10 (citing Mont. Consumer
Counsel v. FERC, 659 F.3d 910; California ex rel.
Lockyer v. FERC, 383 F.3d 1006 (9th Cir. 2004)
(Lockyer); Blumenthal v. FERC, 552 F.3d 875,882
(DC Cir. 2009) (Blumenthal)).

39 APPA/NRECA at 10 (“The NOPR does not
address the specific mitigation measures of the RTO
tariffs where the Commission’s proposal would be
effective. The NOPR'’s general statement that RTO
market monitoring and mitigation has been
‘Commission-approved’ does not constitute
reasoned decision-making [. . .] [T]he Commission
approved RTO mitigation [acts] as an addition to—
not a substitute for—the Order No. 697 requirement
that sellers pass the indicative screens or otherwise
demonstrate that they lack or have mitigated their
market power. No appellate court precedent
supports the lawfulness of market-based rates
where the only check on seller market power is
RTO mitigation and the Order No. 697 requirements
are eliminated.” Id.at 10-11). See also id. at 16—17
(“The adequacy of RTO mitigation of horizontal
market power in wholesale electricity is a fact-
bound matter. An administrative decision to rely on
RTO mitigation of public utility sellers’ horizontal
market power—even if legally permissible—
requires evidence, analysis, and findings of fact and
law regarding specific RTO tariffs and markets. But
the NOPR provides no such evidence, analysis, or
findings.”).

40 APPA/NRECA at 11-14 (“[T]he NOPR does not
state, much less demonstrate, that this supposed
indirect incentive [for a seller to offer at a
competitive price] will ensure that the resulting
rates for bilateral sales are just and reasonable [. . .]

the proposal would unlawfully
subdelegate to private entities, i.e.,
RTOs, the Commission’s statutory
responsibilities to ensure that wholesale
electric rates of public utilities are just
and reasonable.* APPA/NRECA also
argued that recent experience suggests
that RTO mitigation has not been
adequate to prevent the exercise of
individual seller market power.42

16. AAI stated that the proposal
“would relinquish perhaps the most
important tool the Commission has to
prevent abusive conduct before it
occurs—namely the ability to deny
market-based rate authority based on an
ex ante showing that a generator
possesses market power.” 43 AAI further
contended that the Commission has
“largely outsourced the oversight of
monitoring and mitigation” to the RTO
market monitors and that the proposal
to eliminate the horizontal market
power indicative screens ‘“would seem
to compound the Commission’s already
significant distance from this crucial
area of oversight.” 4¢ AAI also stated
that the information submitted as part of
the screens provides information and
insight that the Commission can use to
improve and refine policies to prevent
transmission owners from
discriminating against rival generators
and that ““[c]easing to collect this critical
information would do a disservice to
competition and consumers.” 45

17. TAPS stated that, even if RTO
monitoring and mitigation is effective to
mitigate market power today, ‘“‘that may
not [be] true going forward, and the
Commission should not blind itself to
the extent of seller market power in a
particular RTO”” and that “[t]he
Commission should not and cannot
properly rely on Commission-approved
market monitoring and mitigation in
organized markets or market forces to
safeguard against the exercise of market
power in bilateral and forward
markets.” 46 TAPS stated that “Order
No. 697—A’s pronouncements with

The NOPR'’s claim that RTO markets will discipline
market power in bilateral markets is
unsubstantiated and illogical.”) Id. at 12—-13.

41 APPA/NRECA at 14-16. See also id. at 15
(“’The Commission is the only body that can apply
and enforce this statutory standard. The
Commission cannot subdelegate this core statutory
duty to the regulated public utility itself.”” (citing
U.S. Telecom Ass’n v. FCC, 359 F.3d 554, 565-566
(DC Cir. 2004)).

42]d. at 17-21.

43 AAl at 3.

44]d. at 4. AAI also stated that there have been
several incidents involving the exercise of market
power that were in fact not detected or mitigated,
citing the proceedings in Docket No. ER14-1409—
000, and New York Independent System Operator,
Inc., 131 FERC {61,170 (2010). Id. at 5-6.

45 Id. at 6-7.

46 TAPS at 1-2.

respect to bilateral and forward markets
are a compelling reason to continue to
require the submission of indicative
screen data” and that if the Commission
removes the requirement for RTO/ISO
sellers to submit indicative screens, “the
Commission will need to revisit Order
[No.] 697’s treatment of [market-based
rates] for forward and bilateral sales in
RTO regions in light of the removal of
an essential element of the support for
that disposition.” 47

18. TAPS also stated that it is
problematic for the Commission to rely
on the “faulty presumption” that
organized spot markets will discipline
forward and bilateral markets by
revealing benchmark prices “given the
non-substitutable nature of the
products.” 48 TAPS contended that
Order No. 697 relied on the
Commission’s market power screening
combined with Commission-approved
monitoring and mitigation to support
market-based rates in bilateral markets,
pointing to the ability of customers to
challenge the RTO mitigation in the
context of market-based rate
applications and triennial reviews
informed by the screen information:
“[tlhe NOPR, however, would
completely remove this important
avenue to assure just and reasonable
rates on bilateral contracts that the
Commission has sought to promote.” 49

19. EPSA filed comments in reply to
APPA/NRECA and Potomac Economics.
EPSA disagreed with APPA/NCRECA’s
assertion that relying on mitigation
measures under the various RTO tariffs
in lieu of market power analyses
represents a departure from the market-
based rate scheme that the courts have
previously upheld, because the
Commission adopted the rebuttable
presumption in Order No. 697-A, if not
earlier.50 EPSA also takes issue with
APPA/NRECA'’s argument that the
proposed rule would effectively
deregulate public utilities’ bilateral sales
in RTO regions, arguing that the
Commission in Order No. 697-A
explained that RTO/ISO mitigation
measures act as a disciplining force
even with respect to sales negotiated on
a bilateral basis, and further explained

47]d. at 9.

48 ]d. at 8 (citing Order No. 816 NOPR, FERC
Stats. & Regs. 132,702 at P 76 (““it is unrealistic for
franchised public utilities to rely extensively on
spot market purchases to serve statutory load
obligations.”)).

49]d. at 8-9.

50 EPSA Reply Comments at 4-5. EPSA stated that
“APPA and NRECA ignore the fact that the
Commission already allows sellers to rely on RTO/
ISO mitigation, and that, as the Commission
observed in the NOPR, its proposal would do no
more than ‘reflect current practice’ in this regard.”
Id. at 5.
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that “RTO/ISOs have Commission-
approved market mitigation rules that
govern behavior and pricing in those
short-term markets,” and that “the RTO/
ISOs have Commission-approved
market monitoring, where there is
continual oversight to identify market
manipulation.” 51

20. EPSA also argued that the
proposal would not unlawfully
subdelegate to private entities, i.e.,
RTOs, the Commission’s statutory
responsibilities to ensure that wholesale
electric rates of public utilities are just
and reasonable, as APPA/NRECA
argued, noting that nothing in the
proposed rule seeks any change to the
Commission’s extensive oversight over
RTO and ISO markets, and that the
Commission will “continue to evaluate
and approve or reject the proposed
market rules for each RTO/ISO, monitor
RTO/ISO implementation of such rules,
and hear challenges regarding the
effectiveness of RTO/ISO mitigation
measures.”’ 52

21. EPSA disagreed with Potomac
Economic’s recommendation that the
Commission take steps to ensure that
the market mitigation measures for each
RTO are complete and effective, stating
that like APPA and NRECA, “Potomac
Economics appears to miss the point
that the rebuttable presumption was
adopted years ago in Order No. 697-A,
and its objection to that presumption is
an impermissible collateral attack on
that order.” 53

22. When the Commission issued
Order No. 816, it stated that it was not
prepared at that time to adopt the
proposal regarding RTO/ISO sellers, but
that it would further consider the issues
raised by commenters and transferred
the record on that issue to Docket No.
AD16-8-000 for possible consideration
in the future as the Commission may
deem appropriate.5* We have reviewed
and considered that record in preparing
the instant proposal.

II1. Discussion

23. After reviewing all of the
comments received in response to the
Order No. 816 NOPR, we believe that it
is appropriate to relieve market-based
rate sellers of the requirement to submit
the indicative screens in certain
circumstances. As discussed below, the
proposal we make here differs in some
material respects from the original
proposal in the Order No. 816 NOPR.

51]d. at 7-8 (citing Order No. 697-A, FERC Stats.
& Regs. 131,268 at P 285).

52 d. at 9 (citing Order No. 697—A, FERC Stats.
& Regs. 31,268 at P 111).

53 Id. at 10.

54 Order No. 816, FERC Stats. & Regs. {31,374 at
P 27.

Specifically, the Commission proposes
to relieve market-based rate sellers, i.e.,
sellers seeking to obtain or retain
authorization to make market-based rate
sales, of the requirement to submit
indicative screens for certain RTO/ISO
markets and submarkets. This proposed
modification of the Commission’s
horizontal market power analysis would
apply in any RTO/ISO market with
RTO/ISO-administered energy, ancillary
services, and capacity markets subject to
Commission-approved RTO/ISO
monitoring and mitigation. In addition,
for RTOs and ISOs that lack an RTO/
ISO-administered capacity market,
market-based rate sellers would be
relieved of the requirement to submit
indicative screens if their market-based
rate authority is limited to sales of
energy and/or ancillary services.

24. Under this proposal, the
Commission’s regulations would
continue to require RTO/ISO sellers 55
to submit indicative screens for
authorization to make capacity sales in
any RTO/ISO markets that lack an RTO/
ISO-administered capacity market
subject to Commission-approved RTO/
ISO monitoring and mitigation.
Furthermore, we propose to eliminate
the rebuttable presumption that
Commission-approved RTO/ISO market
monitoring and mitigation is sufficient
to address any horizontal market power
concerns regarding sales of capacity in
RTOs/ISOs that do not have an RTO/
ISO-administered capacity market.

25. Although this proposal would
eliminate the requirement to submit
indicative screens in certain RTO/ISO
markets, it would not eliminate other
market-based rate regulatory reporting
requirements. As discussed below, we
believe that the RTO/ISO market power
monitoring and mitigation combined
with the remaining market-based rate
reporting requirements will enable the
Commission to adequately address
market power concerns in the RTO/ISO
markets.

A. Overview of Existing RTO/ISO
Market Power Monitoring and
Mitigation

26. Both the horizontal market power
analysis, including indicative screens,
and RTO/ISO market power monitoring
and mitigation provisions are designed
to protect against the potential exercise
of seller market power, and the
Commission has found that both ensure
just and reasonable rates. The indicative
screens provide an up-front snapshot of
the seller’s market power, using static

55 RTO/ISO sellers are market-based rate sellers
that have an RTO/ISO market as a relevant
geographic market.

and historical data aggregated from a
specific year, which is part of the basis
of the Commission’s determination of
whether to grant that seller market-
based rate authority. RTO/ISO market
power mitigation is based on real-time
data, and is triggered in response to
specific resource offers or system
characteristics and tailored to the
market rules of each RTO/ISO.

27. Despite these differences, the
market power analyses provided in the
indicative screens and RTO/ISO market
power mitigation both seek to prevent
the exercise of seller market power and
ensure just and reasonable rates. Given
the Commission’s previous findings that
RTO/ISO monitoring and mitigation
adequately mitigate a seller’s market
power and the availability of other data
regarding horizontal market power, the
indicative screens provide marginal
additional market power protections
and these protections will still be
available with the proposed changes.5¢
This suggests that the burden on sellers
to provide indicative screens may
outweigh the benefits in certain RTO/
ISO markets.

28. RTO/ISO market power mitigation
is ongoing and tailored to the specific
RTO/ISO and uses more granular
operational or market data than the
indicative screens. This data is used to
specifically tailor the RTO/ISO market
power screens to the market interval
(and sometimes a few subsequent
intervals) for which prices are
established.5” Given the dynamic nature
of binding transmission constraints and
ever-changing market conditions, the
RTO/ISO market power mitigation
generally allows for a flexible and
ongoing application of market power
tests, which more accurately reflect
system conditions that exist at the time
and are better suited to preventing the
exercise of market power in the RTO/
ISO markets than the static indicative
screens that are in many cases only filed
every three years. In the event that a
seller in an RTO/ISO market fails the
RTO/ISO market power mitigation tests,
that seller’s offer is mitigated to a
reference level or cost-based offer,

56 The Commission can still require a market-
based rate seller to file indicative screens in
individual cases.

57 For example, five minutes in the real-time
market, one hour in the day-ahead market, and the
length of the capacity delivery period for the
capacity market. In ISO New England Inc. (ISO-
NE), Midcontinent Independent System Operator,
Inc. (MISO), and PJM Interconnection, L.L.C. (PJM),
the delivery period in the capacity market is one
year. In New York Independent System Operator,
Inc. (NYISO), the delivery period in the capacity
market is one month or six months.
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which represents the resource’s short-
run marginal cost.

29. CAISO and PJM use a structural
approach to market power mitigation,
imposing mitigation when a resource’s
offer fails a market power screen that
relies on the three pivotal supplier test
to measure competition. In contrast,
ISO-NE, MISO, NYISO, and Southwest
Power Pool, Inc. (SPP) employ a
conduct and impact approach to market
power mitigation, using a two-part
market power screen that includes (1) a
conduct test, which compares a
resource’s offer to its reference level,58
and (2) an impact test, which examines
the extent to which that offer affects
clearing prices, mitigating an offer if it
fails both tests.

30. Identification of constrained areas
is a fundamental aspect of RTO/ISO
market power mitigation. For example,
the RTO/ISOs with conduct and impact
mitigation generally use more stringent
conduct and impact tests in areas that
are more significantly or frequently
constrained. The definition of a
constraint, or its treatment as static or
dynamic,®® and the conduct and impact
thresholds vary by RTO/ISO. PJM uses
a three pivotal supplier test to evaluate
whether sellers are likely to be able to
exercise market power and applies this
test any time a resource is committed
from an offline state to relieve a binding
transmission constraint. In CAISO, a
resource’s energy supply offer is subject
to market power mitigation if that
resource’s offer affects a transmission
constraint deemed by CAISO to be non-
competitive.

31. The Commission also requires the
RTO/ISO independent market monitors
to evaluate market monitoring and
mitigation efforts on an ongoing basis.
Market monitors are required to
periodically report on the performance
of market power mitigation practices,
evaluate tariff inadequacies or
proposals, and report on the general
competitiveness of their respective
markets.69 Market monitors report

58 A reference level is an approximation of a
resource’s short-run marginal cost.

59 RTO/ISO market power mitigation procedures
can either identify constraints statically or
dynamically. Dynamically identified constraints are
designated based on constantly evolving system
congestion patterns, whereas statically identified
constraints are designated following an ex post
review of congestion patterns on an annual or at
times less frequent basis.

60 RTO/ISO market monitors are required to
submit to Commission staff an annual state of the
market report and less extensive quarterly reports.
See Wholesale Competition in Regions with
Organized Electric Markets, Order No. 719, FERC
Stats. & Regs. 131,281, at P 424 (2008), order on
reh’g, Order No. 719-A, FERC Stats. & Regs.
31,292 (2009), order on reh’g, Order No. 719-B,
129 FERC 161,252 (2009).

information on how the competitiveness
of the RTO/ISO market or any relevant
sub-markets is affected by transmission
constraints and report a variety of
competition metrics,®? including the
Herfindahl-Hirschman Index (HHI),
supply-side and demand-side
concentration measurements,52 pivotal
supplier tests,®3 the residual supplier
index,®* and the Lerner index.65

32. We summarize below the specific
market power mitigation provisions
used today by RTO/ISOs to prevent the
exercise of market power in energy,
ancillary services, and capacity markets.

1. Energy

33. All RTOs/ISOs have mitigation
provisions for energy offers, which
generally are employed when there are
binding constraints on the system.6®
Energy supply offers, which include
both financial and physical offer
components, are screened for potential
market power. Financial offer
components are denominated in dollars.
The most important financial offer
components are the start-up, no-load,
and incremental energy offers, all of
which are subject to mitigation. Physical
offer components are denominated in
non-dollar units, such as MW, time, or
some combination thereof (e.g.,
minimum run time, economic minimum
operating level, ramp rate). When a
resource’s offer fails the applicable
market power screens, that offer is
mitigated.

34. Market power mitigation often
involves replacing the seller’s offer with
an appropriate reference level to
determine the locational market price.
Reference levels for financial offer
components are based on an estimate of

61 RTO/ISO market monitors include a variety of
competition metrics in their reports but these
metrics are not used to mitigate prices in RTO/ISO
markets. The market reports for each RTO/ISO do
not reference the indicative screens.

62]SO-NE uses both supply-side and demand
side concentration measurements which measure
the concentration of the four largest buyers and
largest four sellers, expressed as a percentage of
market share, similar to the market share screen
used in the indicative screens.

63 The pivotal supplier tests are similar to the
ones used in the indicative screens and determine
if a supplier is pivotal if demand cannot be met
without their supply. CAISO’s market monitor
reports on one, two, and three pivotal supplier tests.

64 The residual supply index is the ratio of supply
from non-affiliate suppliers to demand.

65 The Lerner index measures the percentage
markup that a firm is able to charge over its
marginal cost. The index ranges from a low value
of 0 to a high of 1. The higher the value of the
Lerner index, the more the firm is able to charge
over its marginal cost. The Lerner index measures
seller behavior rather than market structure.

66 RTOs/ISOs use different methods to define
constraints, and some RTOs/ISOs define constraints
(specifically constrained areas) on an annual basis
while others define constraints more dynamically.

a resource’s short-run marginal cost, and
reference levels for physical offer
components are based on an estimate of
the physical capability of a resource.
Reference levels are determined either
by the seller of the resource pursuant to
guidelines and review (e.g., SPP) 67 or by
the market monitor, potentially after
consultation with the seller (e.g.,
CAISO).58 In many cases, the market
monitors help create the resource-
specific reference levels with the seller.

35. In addition to market power
mitigation provisions, resource offers in
energy markets are subject to an offer
cap. Pursuant to Order No. 831,59 the
RTO/ISO or market monitor must verify
energy supply offers above $1,000/MWh
prior to those offers being used to
calculate locational marginal prices
(LMPs). Order No. 831 also requires
each RTO/ISO to limit energy supply
offers to $2,000/MWh (known as the
“hard cap”) when calculating LMPs.70

36. Resources with capacity supply
obligations in RTOs/ISOs also are
subject to must-offer requirements,
which are designed to address physical
withholding.72

2. Ancillary Services

37. Unlike the market-based rate
indicative screens, which do not
specifically analyze market power for
ancillary services, RTO/ISO market
power mitigation provisions are
designed to address the specific
ancillary service products that are sold
in the RTO/ISO. The market power
mitigation provisions for ancillary
services in four RTOs/ISOs (NYISO,
PJM, MISO, and SPP) are similar to
market power mitigation for energy and
employ either conduct and impact
screens or structural market power
screens to identify and potentially
mitigate offers of ancillary services that
raise market power concerns.

38. Although CAISO and ISO-NE do
not have market power mitigation
provisions in place for ancillary
services,”2 as noted above, ancillary

67 SPP Open Access Transmission Tariff, Sixth
Revised Volume No. 1, Attachment AF, Section 3.3.

68 CAISO Open Access Transmission Tariff,
section 39.7.1.

69 See Offer Caps in Markets Operated by
Regional Transmission Organizations and
Independent System Operators, Order No. 831,
FERC Stats. & Regs. 131,387, at P 1 (2016), (CROSS-
REFERENCED AT 157 FERC {61,115), order on
reh’g and clarification, Order No. 831-A, 161 FERC
161,156 (2017).

70 Order No. 831, FERC Stats. & Regs. 131,387, at
P1.

71 The indicative screens and subsequent granting
of market-based rate authority does not place a
must-offer requirement on sellers to address
physical withholding.

72]SO-NE’s forward reserve market is not
mitigated.
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service prices typically are based on the
opportunity cost of not generating
energy, so concerns about market power
in ancillary service offers in these
RTOs/ISOs are alleviated through the
mitigation of energy offers.”3 In
addition, these markets are still
monitored by their respective
independent market monitors,7#
enabling the CAISO and ISO-NE market
monitors to evaluate the
competitiveness of their respective
ancillary service markets and submit a
filing at the Commission to seek changes
if they deem them necessary.

39. In addition, Commission staff and
third parties retain the right at any time
to provide evidence that a particular
seller in an RTO/ISO has market power
in ancillary services that is not
adequately mitigated by the existing
market rules. Moreover, unlike the
capacity market issues discussed below,
remedies for any gaps in ancillary
service market mitigation can be
addressed more readily because CAISO
and ISO-NE currently operate ancillary
service markets and thus have the
ability to propose market power
mitigation provisions for ancillary
services should additional mitigation be
warranted.

3. Capacity

40. The indicative screens analyze the
uncommitted capacity of a market-based
rate seller in each RTO/ISO, without
regard to a specific offer and do not take
specific locational requirements or
performance obligations into account.
By contrast, ISO-NE, NYISO, PJM and
MISO currently operate capacity
markets with Commission-approved
market power mitigation for a
standardized RTO/ISO capacity product
that specifies a particular delivery year
and capacity supply obligation.
Capacity sales in RTO/ISOs that operate
capacity markets also are subject to
system-wide offer caps. If a seller wants
to offer its unit at a price higher than the
cap, it must submit its costs to the
market monitor and have a reference

73 The price for ancillary services that are co-
optimized with energy are derived from the LMP for
energy. Therefore, mitigation of LMPs indirectly
mitigates the price for such ancillary services.

74 The ISO-NE internal market monitor monitors
ancillary services and reports on their performance
and competitiveness. The CAISO market monitor
routinely reports on the ancillary service markets,
including costs, cost drivers, and operational issues.
In the 2016 Annual Report, the market monitor did
not raise any concerns that ancillary service
markets were not competitive. See CAISO
Department of Market Monitoring, 2016 Annual
Report on Market Issues & Performance, (May 2017)
http://www.caiso.com/Documents/
2016AnnualReporton
MarketIssuesandPerformance.pdf. See Chapter 6,
Ancillary Services.

level developed based on its going-
forward cost, which becomes its
maximum offer.”5

41. CAISO and SPP do not operate
centralized capacity markets currently;
thus, they do not have mitigation in
place for capacity sales. We note that
the California Public Utilities
Commission plays an active role in
reviewing the majority of bilateral
capacity contracts (i.e., Resource
Adequacy contracts) in CAISO because
the costs of these contracts are
recovered in retail electric rates.
Similarly, capacity costs in the SPP
footprint are reviewed by state
regulators and recovered through cost-
of-service rates. As such, the market for
capacity as a standalone product in SPP
is very small. Although the CAISO and
SPP capacity contracts are subject to
state oversight, as explained above, at
this time we propose that the
requirement to submit the indicative
screens be retained for market-based
rate sellers studying RTO/ISO markets
that do not include RTO/ISO-
administered capacity markets,
including CAISO and SPP, unless the
seller is only making energy and/or
ancillary service sales and not capacity
sales.”6

B. Proposal Implementation

42. We propose two modifications to
§35.37(c) of the Commission’s
regulations to exempt certain market-
based rate sellers from the requirement
to submit the indicative screens as part
of their horizontal market power
analyses of RTO/ISO markets, whether
as part of an initial application for
market-based rate authority, a change in
status filing, or an updated market
power analyses.

43. First, for entities seeking to sell
into RTO/ISO-administered energy,
ancillary services, and capacity markets,
a market-based rate seller could state
that it is relying on Commission-
approved RTO/ISO market monitoring
and mitigation, which is presumed to
address any potential horizontal market
power that the seller might have in such
markets.”” This modification would

75 Reference levels set according to going-forward
costs are generator specific.

76 Market-based rate sellers are authorized to sell
certain ancillary services in CAISO and SPP at
market-based rates. We do not propose to modify
this authorization in the instant rulemaking.

77 See Order No. 697-A, FERC Stats. & Regs.
131,268 at P 111 (““to the extent a seller seeking to
obtain or retain market-based rate authority is
relying on existing Commission-approved [RTO]
market monitoring and mitigation, we adopt a
rebuttable presumption that the existing mitigation
is sufficient to address any market power
concerns.”’) For those RTOs and ISOs lacking an
RTO/ISO-administered capacity market,

apply equally to sellers that study an
RTO/ISO market as a first-tier market. A
power marketer likewise could
represent that it is relying on RTO/ISO
market monitoring and mitigation in
any RTO/ISO market that is a relevant
geographic market for the power
marketer.”® To implement this proposal,
we propose to insert a new paragraph in
§ 35.37(c) specifying that, in lieu of
submitting the indicative market power
screens, sellers studying RTO/ISO
markets that operate RTO/ISO-
administered energy, ancillary services,
and capacity markets may state that they
are relying on Commission-approved
market monitoring and mitigation to
address potential horizontal market
power sellers may have in those
markets.

44. Second, we also propose that
sellers in RTOs and ISOs that lack an
RTO/ISO-administered capacity market
would be relieved of the requirement to
submit the indicative screens if their
market-based rate authority is limited to
wholesale sales of energy and ancillary
services. To implement this proposal,
we propose to insert a second new
paragraph in § 35.37(c) specifying that,
in lieu of submitting the indicative
market power screens, sellers studying
RTO/ISO markets that operate RTO/ISO-
administered energy and ancillary
services markets, but not capacity
markets, may state that they are relying
on Commission-approved market
monitoring and mitigation to address
potential horizontal market power that
sellers may have in energy and ancillary
services. However, sellers studying such
RTOs/ISOs would need to submit
indicative market power screens if they
wish to obtain market-based rate
authority for wholesale sales of capacity
in these markets.

45. We believe that these exemptions
will reduce the burden on market-based
rate sellers while preserving appropriate
Commission oversight of its market-
based rate program. Since the issuance
of Order No. 697 in 2007, the
Commission has granted sellers market-
based rate authority, or allowed them to
retain market-based rate authority,
where they have failed the indicative
screens in an RTO/ISO but have relied
on Commission-approved RTO/ISO

Commission-approved RTO/ISO monitoring and
mitigation will no longer be presumed sufficient to
address horizontal market power concerns for
capacity sales where there are indicative screen
failures.

78 Under this proposal, a market-based rate seller
participating in the CAISO Energy Imbalance
Market but located outside of CAISO would still
have to submit indicative screens for its relevant
geographic market. The requirement to submit
indicative screens is unchanged for market-based
rate sellers in all traditional markets.


http://www.caiso.com/Documents/2016AnnualReportonMarketIssuesandPerformance.pdf
http://www.caiso.com/Documents/2016AnnualReportonMarketIssuesandPerformance.pdf
http://www.caiso.com/Documents/2016AnnualReportonMarketIssuesandPerformance.pdf
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monitoring and mitigation.”® Given the
Commission’s presumption that RTO/
ISO market monitoring and mitigation
adequately mitigate any potential seller
market power, the submission of the
indicative screens yields little practical
benefit when compared to the
associated burden on industry. This
burden is not trivial; over the three-year
period 2015-2018, market-based rate
sellers in RTOs/ISOs filed
approximately 130 indicative screens in
updated market power studies for
RTOs/ISOs on average per year.80 We
provide more detailed information on
the burden associated with filing
indicative screens for updated market
power studies in the Information
Collection Statement section below.

46. However, market-based rate sellers
still would be required to file initial
applications, changes in status, and
triennial updates, including all of the
information currently required, except
the seller would not need to submit
indicative screens for any RTO/ISO
markets subject to the above-proposed
exemptions. Specifically, to address
horizontal market power in an RTO/ISO
market, a seller’s initial application for
market-based rate authorization and any
subsequent updated market power
analyses would include, among other
things: (1) A statement that the seller is
relying on Commission-approved RTO/
ISO market monitoring and mitigation
to address any potential market power
it might have in that market; (2)
identification and description of it and
its affiliates’ generation and
transmission assets and other inputs to
electric power production; and (3) an
asset appendix as required in 18 CFR
35.37(a)(2).81 The Commission believes

79 See Niagara Mohawk Power Corp., 123 FERGC
161,175, at P 28 (2008) (failures in the New York
City and Long Island submarkets of the New York
Independent System Operator, Inc.); Dominion
Energy Marketing, Inc., 125 FERC { 61,070, at PP
26-27 (2008) (failures in the Connecticut submarket
of ISO New England, Inc.); PSEG Energy Resources
& Trade LLC, 125 FERC {61,073, at PP 31-32
(2008) (failures in the PJM-East submarket)). There
are also numerous delegated letter orders granting
sellers market-based rate authority where the seller
relies on Commission-approved monitoring and
mitigation in RTO markets. See, e.g., TransCanada
Energy Marketing ULC, Docket No. ER07-1274-001
(Jan. 23, 2009) (delegated order). Finally, the
Commission has not initiated any investigations
pursuant to Federal Power Act section 206 for any
RTO/ISO sellers failing indicative screens since the
issuance of Order No. 697; in all cases where RTO/
1SO sellers failed, the Commission relied on the
Commission-approved monitoring and mitigation to
prevent the seller’s ability to exercise any potential
market power.

80 On average per year, approximately 20
indicative screens from this total studied the CAISO
and SPP markets.

81 Market-based rate sellers would also continue
to submit other information, such as ownership and
affiliate information. See Order No. 697—-A, FERC

that the continued submission of
information, such as the asset appendix
and Electric Quarterly Reports (EQR),82
will help us to maintain effective
oversight of RTO/ISO markets.
Moreover, under this proposal, the
Commission would retain the ability to
require an updated market power
analysis, including indicative screens,
from any market-based rate seller at any
time.

47. In addition, the Commission
proposes to continue requiring RTO/ISO
sellers to submit change in status filings
consistent with current requirements.
While we received comments from the
Order No. 816 NOPR that called for
eliminating the change in status
requirement for RTO/ISO sellers, we
believe the change in status requirement
is an important tool that the
Commission uses to identify new
potential market power concerns, which
will assist the Commission in ensuring
that rates continue to be just and
reasonable. Under this proposal, we
would still require an RTO/ISO seller to
report any change in status that would
reflect a departure from the
characteristics that the Commission
relied upon in granting it market-based
rate authority, as required under § 35.42
of the Commission’s regulations.
Therefore, consistent with current
policy, where the change in status
concerns pertinent assets held by that
seller or its affiliates, the seller must
still submit a new asset appendix.83

48. Although market-based rate sellers
are not required to provide indicative
screens in their horizontal market power
analyses when submitting change in
status filings,84 sellers often submit

Stats. & Regs. 131,268 at P 181 n.258 (‘A seller
seeking market-based rate authority must provide
information regarding its affiliates and its corporate
structure or upstream ownership.”); 18 CFR
35.37(a)(2) (requiring submission of an
organizational chart); however, the requirement to
submit an organizational chart is currently stayed.
See Order No. 697—A, FERC Stats. & Regs. 131,268
at P 47. Sellers also would continue to be required
to provide the following additional information: (1)
A standard vertical market power analysis; (2)
category status representations; (3) a demonstration
that sellers continue to lack captive customers in
order to support obtaining or retaining a waiver of
affiliate restrictions, if requested; and (4) any other
information that is required for that particular
filing. See 18 CFR 35.37.

82 See 18 CFR 35.10b. EQRs are discussed in more
detail below.

8318 CFR 35.42(c).

84 Order No. 697—A, FERC Stats. & Regs. 131,268
at P 506 (“[W]e will not require entities to
automatically file an updated market power
analysis with their change in status filings . . . .
Furthermore, regardless of the seller’s
representation, if the Commission has concerns
with a change in status filing (for example, market
shares are below 20 percent, but are relatively high
nonetheless), the Commission retains the right to
require an updated market power analysis at any
time.”).

indicative screens in order to determine
the effect of the change on their market
power, particularly when a change in
status filing has created the likelihood
that they would fail an indicative
screen. We clarify that, with this
proposed streamlined approach, an
RTO/ISO seller subject to the proposed
exemption in this NOPR also would not
need to submit indicative screens with
its change in status filing even where it
may have market power. Instead, the
seller may state that it is relying on
Commission-approved monitoring and
mitigation to mitigate any potential
market power it may have.

49. However, in RTOs/ISOs that do
not operate an RTO/ISO-administered
capacity market with Commission-
approved mitigation, we propose to
continue to require the submission of
the indicative screens for any seller
seeking to make market-based sales of
capacity. CAISO and SPP currently are
the RTO/ISO markets without an RTO/
ISO-administered capacity market.
Therefore, we propose to require any
seller seeking to sell capacity at market-
based rates in CAISO or SPP, either as
a bundled or unbundled product or on
a short-term or long-term basis, to
submit the indicative screens.

50. We recognize that there is state
regulatory oversight of the capacity
costs and/or prices incurred in CAISO
and SPP. However, we do not believe
that it is appropriate to exempt sellers
from filing the indicative screens (i.e.,
submitting a horizontal market power
study) in markets that lack Commission-
approved monitoring and mitigation
programs. Capacity markets are distinct
from energy markets (unlike several
ancillary services, capacity is not co-
optimized with energy),8> so monitoring
and mitigation of energy prices in day-
ahead and real-time markets does not
ensure that capacity prices will be just
and reasonable. Therefore, we believe
that the indicative screens remain an
important tool for determining whether
a seller has market power in RTO/ISO
markets that lack Commission-approved
market monitoring and mitigation for
capacity sales.

51. Thus, we are proposing that
indicative screen failures in RTO/ISO
markets that do not have RTO/ISO-
administered capacity markets
(currently, CAISO and SPP) will no
longer be presumed to be adequately
addressed by RTO/ISO market
monitoring and mitigation. We propose
that any market-based rate seller that

85 As discussed above, the price of several
ancillary services reflects the opportunity cost of
not selling energy, so mitigation of energy prices
will affect the price of such ancillary services
offered in the day-ahead and real-time markets.
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fails the indicative screens in those
markets and seeks to rebut the
presumption of horizontal market power
may submit a DPT or alternative
evidence or propose other mitigation for
capacity sales in these markets.

52. In contrast, we do not propose to
disturb the rebuttable presumption in
RTOs/ISOs with RTO/ISO-administered
energy, ancillary services, and capacity
markets. In addition, we do not propose
to disturb the rebuttable presumption
for market-based sales of energy and
ancillary services in RTO/ISO markets
that have monitoring and mitigation for
these two services. In those RTOs/ISOs,
Commission-approved monitoring and
mitigation is currently presumed to
adequately address market power
concerns presented by indicative screen
failures. To the extent that commenters
are arguing that it is inappropriate for
the Commission to rebuttably presume
that market monitoring and mitigation is
sufficient to mitigate any market power
a seller may have in an RTO/ISO
market, we believe that it is a collateral
attack on the Commission’s creation of
the rebuttable presumption in Order No.
697—A.86

53. As noted above, we propose to
maintain the rebuttable presumption
that Commission-approved monitoring
and mitigation is currently presumed to
adequately address market power
concerns. By its terms, the rebuttable
presumption established in Order No.
697—A that existing RTO/ISO
monitoring and mitigation is sufficient
to address market power concerns is not
immune to challenge. The Commission
and intervenors can rebut this
presumption in a particular case using
information market-based rate sellers
provide in accordance with § 35.37 in
their initial applications, change in
status filings and triennial updated
market power analyses.8” The
challenging party would bear the
burden of proof to demonstrate that the
seller has market power and that such
market power is not addressed by
existing Commission-approved RTO/
ISO market monitoring and mitigation.

54. We seek comment as to whether
CAISO or SPP currently have adequate
additional safeguards in place that

86 See Order No. 697—A, FERC Stats. & Regs.
931,268 at P 111.

87 We recognize that challenging parties would
have to provide evidence that a seller had market
power before arguing that RTO/ISO mitigation was
insufficient to address the seller’s alleged market
power. In addition to the information provided by
a seller in its market-based rate filings, a
challenging party could rely on other sources to
present evidence that a seller has market power.
Moreover, a challenging party is not limited as to
the type of tests or other evidence it submits to
make such a demonstration.

prevent the exercise of horizontal
market power in sales of capacity.
Commenters who argue that adequate
safeguards are present should explain in
detail why the Commission should find
the requirement to submit indicative
screens to be unnecessary for capacity
sales in either of these markets. If either
CAISO or SPP adopts an RTO/ISO-
administered capacity market with
Commission-approved monitoring and
mitigation in the future, the
Commission could revisit the
requirement that sellers of capacity
submit the indicative screens.

55. We are not proposing to relieve
market-based rate sellers of the
requirement to submit the indicative
screens in any market outside of an
RTO/ISO, even a market that may have
an alternative form of mitigation. As
explained above, RTO/ISO monitoring
and mitigation is comprehensive and
specifically tailored to each RTO/ISO
market. Such mitigation, particularly
the ability to mitigate prices on an
ongoing basis, does not exist in any non-
RTO/ISO market.

C. Bilateral Transactions

56. Market-based rate sellers may
enter into bilateral transactions for
energy, capacity, and ancillary services
within RTO/ISO footprints. Although
such transactions are not monitored or
mitigated by RTOs/ISOs, the proposal
will not give rise to market power
concerns with respect to bilateral
transactions, as discussed below.

57. Wholesale buyers and sellers of
energy and capacity enter into various
types of bilateral financial and physical
instruments, including forward
contracts that settle on day-ahead and
real-time electricity prices. An
electricity forward contract represents
the obligation to buy or sell a fixed
amount of electricity at a pre-specified
contract price, i.e., the forward price, at
a certain time in the future.88 Forward
contracts involve a transaction between
a specific buyer and seller, unlike the
day-ahead and real-time RTO/ISO
energy markets which are bid- and offer-
based markets that are centrally cleared.

58. The price of a forward contract
represents the willingness of buyers and
sellers to exchange electricity in the
future and should largely reflect
expectations of future demand and
supply conditions in RTO/ISO markets
if markets are liquid and competitive.
Thus, if RTO/ISO energy (e.g., day-
ahead and real-time) markets and

88 Short-term forward contracts (e.g., of daily or
weekly duration) typically are standardized
contracts, whereas long-term contracts (defined as
one year or longer) often are negotiated, tailored
contracts between the buyer and seller.

capacity markets are competitive, and
Commission-approved monitoring and
mitigation sufficiently protects against
the exercise of market power in these
markets, then bilateral markets for the
same product should also be
competitive. Moreover, the structure of
RTO/ISO markets enhances competition
in the forward markets because entities
that do not have physical assets or load
(e.g., marketers) can rely on the RTO/
ISO to physically deliver the power
while settlement prices in RTO/ISO
markets enable financial transactions.8?

59. RTO/ISO day-ahead and real-time
energy markets and capacity markets
also can provide an alternative to
bilateral sales,9 thereby helping to
discipline prices on bilateral contracts
for energy and capacity. For these
reasons, the existence of competitive
RTO/ISO markets is expected to provide
a strong incentive for sellers in bilateral
markets to offer at competitive prices.

60. Contrary to some comments
received in the Order No. 816
proceeding, we believe that the proposal
will retain sufficient Commission
oversight of bilateral sales in RTO/ISO
markets. As the Commission previously
has explained, the existence of market
power mitigation in an organized
market generally results in a market
where prices are transparent, which
disciplines forward and bilateral
markets by revealing a benchmark price,
keeping offers competitive.? In
addition, as the Commission has
previously found, buyers seeking
bilateral transactions in RTO/ISO
footprints “have access to centralized,
bid-based short-term markets which will
discipline a seller’s attempt to exercise
market power in long-term contracts
because the would-be buyer can always
purchase from the short-term market if
a seller tries to charge an excessive
price.” 92 The Commission also retains
the ability to require the submission of
indicative screens should evidence of
market power in the bilateral markets
materialize.

89 Financial transactions can provide buyers and
sellers a hedge against uncertain and volatile day-
ahead energy prices and typically are settled against
the energy prices published by RTOs/ISOs.

90 We recognize that RTO/ISO energy and
capacity markets are not necessarily a perfect
substitute for bilateral sales, particularly if the
bilateral sale is made pursuant to a non-
standardized, long-term contract. However, RTO/
ISO energy and capacity markets provide load-
serving entities a means to serve their customers
and also provide a benchmark against which to
compare prices offered in the bilateral market.

91 Order No. 816 NOPR, FERC Stats. & Regs.
132,702 at P 35.

92 Order No. 697—A, FERC Stats. & Regs. 131,268
at P 285.
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D. The Commission Will Continue To
Ensure That Market-Based Rates Are
Just and Reasonable

SUPRA

61. Notwithstanding concerns raised
in response to the Order No. 816
NOPR, 3 we believe that the
Commission’s market-based rate
program and its broader oversight of
RTO/ISO markets, including its
enforcement authority, is sufficiently
robust to check the potential exercise of
market power without the need for the
indicative screens addressed in this
NOPR. As discussed in Order No. 697,
“the Commission’s market-based rate
program includes many ongoing
regulatory protections designed to
ensure that rates are just and reasonable
and not unduly discriminatory or
preferential.” 9¢ Exempting sellers from
submitting screens for RTO/ISO markets
will not eliminate these other
requirements set forth in § 35.37 of the
Commission’s regulations.

62. Such protections include the
requirement for sellers with market-
based rate authority to submit EQRs,
notices of change in status, and the
requirement to submit a market power
analysis, which would still include an
asset appendix, affiliate information,
and a demonstration regarding vertical
market power.95 We believe that the
asset appendix provides comprehensive
information relevant to a determination
of a seller’s market power, including
information on: generators owned or
controlled by seller and its affiliates;
long-term firm power purchase
agreements of seller and its affiliates;
and electric transmission assets, natural
gas intrastate pipelines, and intrastate
natural gas storage facilities owned or
controlled by seller and its affiliates.96
The asset appendix information on
generation and power purchase
agreements are important parts of any
assessment of horizontal market power
and the information on electric
transmission and intrastate gas facilities
support the analysis of vertical market

93 See supra section II.C.

94 Order No. 697, FERC Stats. & Regs. 31,252 at
P 963.

95 See 18 CFR 35.37(a)(2), 35.37(d). While the
requirement to submit an organizational chart is
currently stayed, market-based rate sellers still must
provide information regarding their affiliates and
corporate structure or upstream ownership. Sellers
seeking to obtain or retain market-based rate
authority must trace upstream ownership until all
upstream owners are identified. In addition,
market-based rate sellers must identify all of their
affiliates and, when seeking market-based rate
authority, state the business activities of its owners
and state whether such owners are in any way
involved in the energy industry. See Order No. 697—
A, FERC Stats. & Regs. 131,268 at P 181 n.258.

96 See 18 CFR App. A to subpt. H of pt. 35.

power.9” Thus, we do not believe that
eliminating the requirement that sellers
submit indicative screens in certain
RTO/ISO markets would mean that the
Commission and others would lack
information necessary to assess a seller’s
horizontal market power. In addition,
under this proposal, the Commission
would continue to reserve the right to
require submission of complete
horizontal market power analysis,
including indicative screens, at any
time.98

63. Asset and ownership information
would also continue to be collected as
part of initial applications, as well as
change in status filings 99 in which
sellers report, among other things,
changes with respect to their and their
affiliates’: (1) Ownership or control of
generation capacity or long-term firm
purchases of capacity and/or energy that
result in a cumulative net increase in
100 MW or more of capacity in any
relevant geographic market (including
an RTO/ISO market); (2) ownership or
control of inputs to electric power
production or ownership, operation or
control of transmission facilities; and (3)
affiliation with any entity that: (a) Owns
or controls generation facilities or has
long term firm purchases of capacity or
energy that results in cumulative net
increases of 100 MW or more in a
relevant geographic market; (b) owns or
controls inputs to electric power
production; (c) owns, operates, or
controls transmission facilities; or (d)
has a franchised service area.

64. In addition, the Commission’s
regulations require public utilities to file
EQRs,190 which summarize transaction
information for cost-based and market-
based rate sales and contractual terms
and conditions in the public utility’s
agreements for jurisdictional services.101

97 Information provided in the indicative screens
does not support the analysis of vertical market
power. Thus, the screens do not provide insight
into the ability of a vertically-integrated company
to use its transmission assets to favor its generation
assets.

98 See Order No. 697, FERC Stats. & Regs.
{31,252 at PP 301, 304; Order No. 697—A, FERC
Stats. & Regs. 131,268 at P 126.

99 Change in status filings, which currently do not
require the submission of indicative screens, are a
useful tool in assessing a seller’s ability to exercise
market power. We will, therefore, retain this
requirement for RTO/ISO sellers.

100 See 18 CFR 35.10b. The EQR requirement also
applies to non-public utilities with more than a de
minimis market presence. Id.

101 See Electric Market Transparency Provisions
of Section 220 of the Federal Power Act, Notice of
Proposed Rulemaking, FERC Stats. & Regs. 132,675,
at P3 (2011) (citing Revised Public Utility Filing
Requirements, Order No. 2001, 67 FR 31043 (May
8, 2002), FERC Stats. & Regs. 131,127, reh’g denied,
Order No. 2001-A, 100 FERC {61,074, reh’g
denied, Order No. 2001-B, 100 FERC {61,342,
order directing filing, Order No. 2001-C, 101 FERC

The data collected in EQRs provide
information that the Commission needs
to perform its regulatory functions and
“provide[s] greater price transparency,
promote[s] competition, enhance(s]
confidence in the fairness of the
markets, and provide[s] a better means
to detect and discourage discriminatory
practices.” 192 The EQR also
“strengthens the Commission’s ability to
identify potential exercises of market
power or manipulation and to better
evaluate the competitiveness of
interstate wholesale electric

markets.” 103 Nothing in the
Commission’s proposal here affects the
EQRs; thus, EQRs would remain
available for the Commission and others
to use to detect the potential exercise of
market power. Indeed, the EQR data is
a critical component of the
Commission’s market oversight
activities, which aim, among other
things, to identify potential
opportunities for the exercise of market
power.

65. Furthermore, nothing in this
proposal would prevent the
Commission or others from initiating a
proceeding under Federal Power Act
section 206 if concerns are identified
about a seller’s market power or the
ability of RTO/ISO market monitoring
and mitigation to address any such
market power.

66. Although it is true that the
Commission would not receive the
indicative screens for market-based rate
sellers in certain RTO/ISO markets
under this proposal, we do not believe
that this would affect the Commission’s
ability to prevent and deter abusive
conduct. In fact, the Commission-
approved RTO/ISO market monitoring
and mitigation in large part is designed
to do just that—prevent the exercise of
market power before it happens. As
discussed above, the RTOs/ISOs screen
for potential market power using either
a structural test such as the three pivotal
supplier screen or a conduct and impact

61,314 (2002), order directing filing, Order No.
2001-D, 102 FERC {61,334, order refining filing
requirements, Order No. 2001-E, 105 FERC {61,352
(2003), order on clarification, Order No. 2001-F,
106 FERC {61,060 (2004), order revising filing
requirements, Order No. 2001-G, 72 FR 56735 (Oct.
4, 2007), 120 FERC {61,270, order on reh’g and
clarification, Order No. 2001-H, 73 FR 1876 (Jan.
10, 2008), 121 FERC {61,289 (2007), order revising
filing requirements, Order No. 20011, 73 FR 65526
(Nov. 4, 2008), 125 FERC {61,103 (2008)).

102 Electric Market Transparency Provisions of
Section 220 of the Federal Power Act, FERC Stats.
& Regs. 132,675 at P3 (citing Order No. 2001, FERC
Stats. & Regs. 161,127 at P 31).

103 Electricity Mkt. Transparency Provisions of
Section 220 of the Federal Power Act, Order No.
768, FERC Stats. & Regs. 131,336, at P 1 (2012)
(cross-referenced at 140 FERC {61,232), order on
reh’g and clarification, Order No. 768-A, 143 FERC
161,054 (2013).
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test, which first compares a resource’s
offer to its reference level and then
examines the extent to which the offer
affects market clearing prices.

67. RTO/ISO market power mitigation
often involves replacing the offer with
an appropriate reference level, which is
based on an estimate of the resource’s
short run marginal cost. Thus, RTO/ISO
market power mitigation is intended to
prevent the exercise of market power
before it can occur, and does so using
mitigation that is similar to the
Commission’s default mitigation for
sellers that fail the Commission’s market
power screens—cost-based
mitigation.104

68. The Commission’s market-based
rate regulations also provide that a seller
that has been found to have horizontal
market power ‘““may propose mitigation
tailored to its own particular
circumstances to eliminate its ability to
exercise market power.” 195 In many
ways, RTO/ISO market monitoring and
mitigation is just an alternative method
that the Commission has approved to
mitigate market power that a seller may
have in an RTO/ISO market, and this
mitigation functions to prevent an
exercise of market power before it
occurs.

69. We do not believe that the
Commission has subdelegated its
responsibility with respect to the RTO/
ISO markets; to the contrary, it has
approved RTO/ISO proposed rules that
help ensure that rates for sales in RTO/
ISO markets are just and reasonable.106
As the Commission has previously
explained, “Commission-approved
RTOs and ISOs run real-time energy
markets under Commission—approved
tariffs. These single price auction
markets set clearing prices on economic

104 The Commission’s default mitigation for
sellers that fail market power screens may be found
at 18 CFR 35.38. Mitigation for short-term sales—
sales of one week or less—is set equal to the seller’s
incremental cost plus a ten percent adder. This
mitigation is very similar to an RTO/ISO seller’s
reference level price, as discussed above.

10518 CFR 35.38.

106 The Commission has flexibility in how it
ensures that rates are just and reasonable. The
Supreme Court has previously found that, while
statutes such as the Natural Gas Act, and the
Federal Power Act direct that rates be just and
reasonable, they do not specify the means by which
that is to be attained. See FPCv. Texaco, Inc., 417
U.S. 380, at 387 (1974). Furthermore, the
Commission has previously found that it is not an
impermissible subdelegation of its responsibility to
ensure just and reasonable rates when it approves
certain RTO/ISO actions as detailed in Commission-
approved RTO/ISO tariffs. See e.g., Midwest Indep.
Transmission Sys. Operator, Inc., 111 FERC
61,053, at P 25, order on reh’g, 112 FERC {61,086
(2005); also Midwest Indep. Transmission Sys.
Operator, Inc., 136 FERG {61,100, at P 31 (2011);
San Diego Gas & Elec. Co. v. Sellers of Energy &
Ancillary Servs. 127 FERC {61,269, at P 109 (2009),
order on reh’g, 131 FERC {61,144 (2010).

dispatch principles, to which various
safeguards have been added to protect
against anomalous bidding.” 17 Thus,
one way in which the Commission
ensures just and reasonable rates is
through approval of RTO/ISO tariffs.108

70. Furthermore, the Commission
retains RTO/ISO market oversight
through proceedings under Federal
Power Act section 206. Specifically, the
Commission retains the right to consider
whether to institute separate Federal
Power Act section 206 proceedings that
would be open to all interested entities
to investigate whether the existing RTO/
ISO mitigation continues to be just and
reasonable and, if not, how such
mitigation should be revised.109 In
addition, affected parties may argue, in
the context of a specific market-based
rate application or triennial review, that
changed circumstances have rendered
such mitigation no longer just,
reasonable and not unduly
discriminatory. Thus, the Commission
takes an ongoing role in ensuring the
justness and reasonableness of rates in
the RTO/ISO markets.110

IV. Information Collection Statement

71. The Paperwork Reduction Act
(PRA) 111 requires each federal agency to
seek and obtain Office of Management
and Budget (OMB) approval before
undertaking a collection of information
directed to ten or more persons or
contained in a rule of general
applicability. OMB’s regulations 112
require approval of certain information
collection requirements imposed by
agency rules. Upon approval of a
collection of information, OMB will
assign an OMB control number and an
expiration date. Respondents subject to
the filing requirements of an agency rule
will not be penalized for failing to
respond to these collections of
information unless the collections of
information display a valid OMB
control number.

72. The revisions proposed in this
NOPR would clarify and update the
requirements specified above for sellers

107 Order No. 697, FERC Stats. & Regs. 131,252
at P 963 (footnotes omitted).

108 The Commission has flexibility in how it
ensures that rates and just and reasonable. The
Supreme Court has previously found that, while
statutes such as the Natural Gas Act, and the
Federal Power Act direct that rates be just and
reasonable, they do not specify the means by which
that is to be attained. See FPC v. Texaco, Inc., 417
U.S. 380, at 387 (1974).

109 Order No. 697—-A, FERC Stats. & Regs. 131,268
at P 112,

110 See Midwest Indep. Transmission Sys.
Operator, Inc., 136 FERC {61,100, at P 31 (2011);
La. Pub. Serv. Comm’n, 761 F.3d 540, 552 (5th Cir.
2014).

11144 U.S.C. 3507(d).

1125 CFR 1320.

seeking to obtain or retain market-based
rate authority that study certain RTOs,
ISOs, or submarkets therein, as
discussed above. The Commission
anticipates that the revisions, once
effective, would reduce regulatory
burdens.1'3 The Commission will
submit the proposed reporting
requirements to OMB for its review and
approval under section 3507(d) of the
Paperwork Reduction Act.114

73. While the Commission expects
that the regulatory revisions proposed
herein will reduce the burdens on
affected entities, the Commission
nonetheless solicits public comments
regarding the Commission’s need for
this information, whether the
information will have practical utility,
the accuracy of the burden estimates,
ways to enhance the quality, utility, and
clarity of the information to be collected
or retained, and any suggested methods
for minimizing respondents’ burden,
including the use of automated
information techniques. Specifically,
the Commission asks that any revised
burden or cost estimates submitted by
commenters be supported by sufficient
detail to understand how the estimates
are generated.

74. Section 35.37 of the Commission’s
regulations currently requires market-
based rate sellers to submit a horizontal
market power analysis when seeking to
obtain or retain market-based rate
authority.115 We propose to implement
a streamlined procedure that will
eliminate the requirement to file the
indicative screens as part of a horizontal
market power analysis for any market-
based rate seller that studies any RTO/
ISO market with RTO/ISO-administered
energy, ancillary services, and capacity
markets subject to Commission-
approved RTO/ISO monitoring and
mitigation. Market-based rate sellers
that study an RTO, ISO, or submarket
therein, would continue to be required
to submit indicative screens for
authorization to make energy, capacity,
or ancillary services sales at market-
based rates in any RTO/ISO market that
lacks an RTO/ISO-administered energy,
capacity, or ancillary services market
subject to Commission-approved RTO/
ISO monitoring and mitigation.
Eliminating the requirement for certain
sellers to file indicative screens will
reduce the burden of filing a horizontal
market power analysis for a large

113 “Burden” is the total time, effort, or financial
resources expended by persons to generate,
maintain, retain, or disclose or provide information
to or for a Federal agency. For further explanation
of what is included in the information collection
burden, refer to 5 CFR 1320.3.

11444 U.S.C. 3507(d).

11518 CFR 35.37.
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portion of market-based rate sellers

when filing triennial updated market
power analyses, initial applications for

75. Burden Estimate: The estimated
burden and cost for the requirements

market-based rate authority, and notices

of change in status.

BURDEN REDUCTIONS AS PROPOSED IN NOPR IN RM19-2—-000

contained in this NOPR follow.116

Burden Reductions as Proposed in
NOPR in RM19-2-000 17

Annual Annual
Average Total annual
: Number of number of Total number cost per
Requirement respondents responses per | of responses burden & cost | burden hours respon%ent
respondent per response & cost
(1) (2) (1" =@) 4) (3) * (4) = (5) (6)+ (1)
Market Power Analysis in New Applica-
tions for Market-based Rates for RTO/
ISO Sellers .....ocoveveeiiieiieeieeeeee e, 72 1 72 —230 —16,560 —$21,203
—$21,203 —$1,526,666
Triennial Market Power Analysis Updates
for RTO/ISO Sellers .....coveecveveeciveeinns 33 1 33 —230 —7,590 —$21,203
—$21,203 —$699,722
LI ] = S PR RSSO 105 | oo, —24,150 —$42,406
—$2,226,388

76. After implementation of the
proposed changes, the total estimated
annual reduction in cost burden to
respondents is $2,226,388 [24,150 hours
* $92.19118) = $2,226,388].

Title: Proposed Revisions to Market
Based Rates for Wholesale Sales of
Electric Energy, Capacity and Ancillary
Services by Public Utilities (FERC—919).

Action: Revision of Currently
Approved Collection of Information.

OMB Control No.: 1902—0234.

Respondents for this Rulemaking:
Public utilities, wholesale electricity
sellers, businesses, or other for profit
and/or not for profit institutions.

Frequency of Responses:

Initial Applications: On occasion.

Updated Market Power Analyses:
Updated market power analyses are
filed every three years by Category 2
sellers seeking to retain market-based
rate authority.

Change in Status Reports: On
occasion.

Necessity of the Information:

Initial Applications: In order to retain
market-based rate authority, the
Commission must first evaluate whether
a seller has the ability to exercise market
power. Initial applications help inform
the Commission as to whether an entity
seeking market-based rate authority
lacks market power, and whether sales
by that entity will be just and
reasonable.

116 Other Sellers in the chart below are market-
based rate sellers that do not have an RTO/ISO
market with RTO/ISO-administered energy,
ancillary services, and capacity markets as a
relevant geographic market.

117 Due to the fact that change in status
requirements may include the indicative screens in
their market power analysis depending on the
change reported, but are not necessary, we estimate

Updated Market Power Analyses:
Triennial updated market power
analyses allow the Commission to
monitor market-based rate authority to
detect changes in market power or
potential abuses of market power. The
updated market power analysis permits
the Commission to determine that
continued market-based rate authority
will still yield rates that are just and
reasonable.

Change in Status Reports: The change
in status requirement permits the
Commission to ensure that rates and
terms of service offered by market-based
rate sellers remain just and reasonable.

Internal Review: The Commission has
reviewed the reporting requirements
and made a determination that revising
the reporting requirements will ensure
the Commission has the necessary data
to carry out its statutory mandates,
while eliminating unnecessary burden
on industry. The Commission has
assured itself, by means of its internal
review, that there is specific, objective
support for the burden estimate
associated with the information
requirements.

Interested persons may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Commission, 888 First Street NE,
Washington, DC 20426 [Attention: Ellen

the change in burden for change in status filings is
de minimis. See 18 CFR 35.42.

118 The Commission estimates this figure based
on the Bureau of Labor Statistics data (for the
Utilities sector, at http://www.bls.gov/oes/current/
naics2_22.htm, plus benefits information at http://
www.bls.gov/news.release/ecec.nr0.htm). The
salaries (plus benefits) for the three occupational
categories are:

Economist: $71.98/hour.

Brown, Office of the Executive Director,
email: DataClearance@ferc.gov, phone:
(202) 502-8663, fax: (202) 273—-0873].
Please send comments concerning the
collection of information and the
associated burden estimates to the
Commission, and to the Office of
Management and Budget, Office of
Information and Regulatory Affairs, 725
17th Street NW, Washington, DC 20503
[Attention: Desk Officer for the Federal
Energy Regulatory Commission, phone:
(202) 395-4638, fax: (202) 395-7285].
For security reasons, comments to OMB
should be submitted by email to: oira_
submission@omb.eop.gov. Comments
submitted to OMB should include
Docket Number RM14-14, FERC-919,
and OMB Control Number 1902—-TBD.

V. Environmental Analysis

77. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.19 The Commission has
categorically excluded certain actions
from this requirement as not having a
significant effect on the human
environment.120 The actions proposed
here fall within the categorical
exclusions in the Commission’s
regulations for rules that are clarifying,
corrective, or procedural, or do not

Electrical Engineer: $60.90/hour.

Lawyer: $143.68/hour.

The average hourly cost of the three categories is
$92.19 [($71.98 + $60.90 + $143.68)/3].

119 Regulations Implementing the National
Environmental Policy Act of 1969, Order No. 486,
FERC Stats. & Regs., 130,783 (1987) (cross-
referenced at 41 FERC ] 61,284).

12018 CFR 380.4.
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substantially change the effect of
legislation or regulations being
amended.2! In addition, the proposed
rule is categorically excluded as an
electric rate filing submitted by a public
utility under Federal Power Act sections
205 and 206.122 As explained above,
this proposed rule, which addresses the
issue of electric rate filings submitted by
public utilities for market-based rate
authority, is clarifying in nature.
Accordingly, no environmental
assessment is necessary and none has
been prepared in this NOPR.

VI. Regulatory Flexibility Act

78. The Regulatory Flexibility Act of
1980 (RFA) 123 generally requires a
description and analysis of proposed
rules that will have significant
economic impact on a substantial
number of small entities. The
Commission is not required to perform
this sort of analysis if the proposed
activities within the NOPR would not
have such an effect.

79. Out of the market-based rate filers
who are potential respondents subject to
the requirements proposed by this
NOPR, the Commission estimates
approximately 56 percent will be small
as defined by SBA regulations.124

80. The proposed rule will eliminate
some requirements and reduce burden
on entities of all sizes (public utilities
seeking and currently possessing
market-based rate authority).
Implementation of the proposed rule is
expected to reduce total annual burden
by 24,150 hours per year with a related
reduced cost of $2,226,388 per year to
the industry when filing triennial
market power analyses and market
power analyses in new applications for
market-based rates, and will further
reduce burden when filing notices of
change in status.

81. As discussed in Order No. 697,125
current regulations regarding market-
based rate sellers under Subpart H to
Part 35 of Title 18 of the Code of Federal
Regulations exempt many small entities
from significant filing requirements by
designating them as Category 1

12118 CFR 380.4(a)(2)(ii).

12218 CFR 380.4(a)(15).

1235 1J.S.C. 601-612.

124]n 13 CFR 121.201, Subsector 221, the
Commission uses the North American Industry
Classification System codes 221122 (Electric Power
Distribution), 221121 (Electric Bulk Power
Transmission and Control), 221113 (Nuclear
Electric Power Generation), 221114 (Solar Power
Electric Power Generation), and 221115 (Wind
Power Electric Generation). The highest threshold
among these NAICS codes results in any respondent
entities below 1,000 employees being considered as
“small.”

125 Order No. 697, FERC Stats. & Regs. 131,252
at PP 1126-1129.

sellers.126 Category 1 sellers are exempt
from triennial updates and may use
simplifying assumptions, such as sellers
with fully-committed generation may
submit an explanation that their
generation is fully committed in lieu of
submitting indicative screens, that the
Commission allows sellers to utilize in
submitting their horizontal market
power analysis.

82. The proposed rule to no longer
require certain RTO/ISO sellers to file
indicative screens will reduce the
burden on all sellers in RTOs, including
small entities in RTOs. The changes to
the Commission’s regulations for
market-based rate sellers are estimated
to cause a reduction of 52 percent in
total annual burden to market-based rate
sellers when filing triennial market
power analyses and market power
analyses in new applications for market-
based rates, including small entities.

83. Accordingly, the Commission
certifies that the revised requirements
proposed in this NOPR will not have a
significant economic impact on a
substantial number of small entities,
and no regulatory flexibility analysis is
required. The Commission finds that the
regulations proposed here should not
have a significant impact on small
businesses.

VII. Comment Procedures

84. The Commission invites interested
persons to submit comments on the
matters and issues proposed in this
notice to be adopted, including any
related matters or alternative proposals
that commenters may wish to discuss.
Comments are due March 21, 2019.
Comments must refer to Docket No.
RM19-2-000, and must include the
commenter’s name, the organization
they represent, if applicable, and their
address in their comments.

85. The Commission encourages
comments to be filed electronically via
the eFiling link on the Commission’s
website at http://www.ferc.gov. The
Commission accepts most standard
word processing formats. Documents
created electronically using word
processing software should be filed in
native applications or print-to-PDF
format and not in a scanned format.
Commenters filing electronically do not
need to make a paper filing.

86. Commenters that are not able to
file comments electronically must send

126 Category 1 Sellers are power marketers and
power producers that own or control 500 MW or
less of generating capacity in aggregate and that are
not affiliated with a public utility with a franchised
service territory. In addition, Category 1 sellers
must not own or control transmission facilities, and
must present no other vertical market power issues.
18 CFR 35.36(a)(2).

an original of their comments to:
Federal Energy Regulatory Commission,
Secretary of the Commission, 888 First
Street NE, Washington, DC, 20426.

87. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document
Availability section below. Commenters
on this proposal are not required to
serve copies of their comments on other
commenters.

VIII. Document Availability

88. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
www.ferc.gov) and in the Commission’s
Public Reference Room during normal
business hours (8:30 a.m. to 5:00 p.m.
Eastern time) at 888 First Street NE,
Room 2A, Washington DC 20426.

89. From the Commission’s Home
Page on the internet, this information is
available on eLibrary. The full text of
this document is available on eLibrary
in PDF and Microsoft Word format for
viewing, printing, and/or downloading.
To access this document in eLibrary,
type the docket number excluding the
last three digits of this document in the
docket number field.

90. User assistance is available for
eLibrary and the Commission’s website
during normal business hours from the
Commission’s Online Support at 202—
502-6652 (toll free at 1-866—208—3676)
or email at ferconlinesupport@ferc.gov,
or the Public Reference Room at (202)
502-8371, TTY (202) 502-8659. Email
the Public Reference Room at
public.referenceroom@ferc.gov.

List of subjects in 18 CFR Part 35

Electric power rates, Electric utilities,
Reporting and recordkeeping
requirements.

By direction of the Commission.
Commissioner Mclntyre is not voting on
this order. Commissioner McNamee is
voting present.

Issued: December 20, 2018.

Nathaniel J. Davis, Sr.,
Deputy Secretary.

In consideration of the foregoing, the
Commission proposes to amend part 35,
chapter I, title 18, Code of Federal
Regulations, as follows:

PART 35—FILING OF RATE
SCHEDULES AND TARIFFS

m 1. The authority citation for part 35
continues to read as follows:


mailto:public.referenceroom@ferc.gov
mailto:ferconlinesupport@ferc.gov
http://www.ferc.gov
http://www.ferc.gov
http://www.ferc.gov
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Authority: 16 U.S.C. 791a-825r, 2601—
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

§35.37 [Amended]

m 2. Amend § 35.37 by redesignating
paragraph (c)(5) as (c)(7) and adding
new paragraphs (c)(5) and (c)(6) to read
as follows:

§35.37 Market power analysis required.
* * * * *

(C) * x %

(5) In lieu of submitting the indicative
market power screens, Sellers studying
regional transmission organization
(RTO) or independent system operator
(ISO) markets that operate RTO/ISO-
administered energy, ancillary services,
and capacity markets may state that they
are relying on Commission-approved
market monitoring and mitigation to
address potential horizontal market
power Sellers may have in those
markets.

(6) In lieu of submitting the indicative
market power screens, Sellers studying
RTO or ISO markets that operate RTO/
ISO-administered energy and ancillary
services markets, but not capacity
markets, may state that they are relying
on Commission-approved market
monitoring and mitigation to address
potential horizontal market power that
Sellers may have in energy and ancillary
services. However, Sellers studying
such RTOs/ISOs would need to submit
indicative market power screens if they
wish to obtain market-based rate
authority for wholesale sales of capacity
in these markets.

* * * * *
[FR Doc. 2019-00459 Filed 1-31-19; 8:45 am]
BILLING CODE 6717-01-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Parts 404 and 416

[Docket No. SSA-2017-0046]

RIN 0960—-AH86

Removing Inability To Communicate in
English as an Education Category

AGENCY: Social Security Administration.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to eliminate the
education category ‘““inability to
communicate in English” when we
evaluate disability claims for adults
under titles I and XVI of the Social
Security Act (Act). Changes in the
national workforce since we added this
category to our rules in 1978
demonstrate that this education category
is no longer a reliable indicator of an
individual’s educational attainment or

the vocational impact of an individual’s
education. The proposed revisions
reflect research and data related to
English language proficiency, work, and
education; expansion of the
international reach of our disability
programs; and audit findings by our
Office of the Inspector General (OIG).
The proposed revisions would help us
better assess the vocational impact of
education in the disability
determination process.

DATES: To ensure that your comments
are considered, we must receive them
by no later than April 2, 2019.
ADDRESSES: You may submit comments
by any one of three methods—internet,
fax, or mail. Do not submit the same
comments multiple times or by more
than one method. Regardless of which
method you choose, please state that
your comments refer to Docket No.
SSA-2017-0046 so that we may
associate your comments with the
correct regulation. CAUTION: You
should be careful to include in your
comments only information you wish to
make publicly available. We strongly
urge you not to include in your
comments any personal information,
such as Social Security numbers or
medical information.

1. Internet: We strongly recommend
that you submit your comments via the
internet. Please visit the Federal
eRulemaking portal at http://
www.regulations.gov. Use the web
page’s “Search” function to find docket
number SSA-2017-0046 and then
submit your comment. The system will
issue a tracking number to confirm your
submission. You will not be able to
view your comment immediately
because we must post each comment
manually. It may take up to a week for
your comment to be viewable.

2. Fax: Fax comments to (410) 966—
2830.

3. Mail: Address your comments to
Office of Regulations and Reports
Clearance, Social Security
Administration, 3100 West High Rise
Building, 6401 Security Boulevard,
Baltimore, Maryland 21235-6401.

Comments and background
documents are available for public
viewing on the Federal eRulemaking
portal at http://www.regulations.gov or
in person, during regular business
hours, by arranging with the contact
person identified below.

FOR FURTHER INFORMATION CONTACT: Dan
O’Brien, Office of Disability Policy,
Social Security Administration, 6401
Security Boulevard, Baltimore,
Maryland 21235-6401, (410) 597-1632.
For information on eligibility or filing
for benefits, call our national toll-free

number, 1-800-772-1213, or TTY 1-
800-325—-0778, or visit our internet site,
Social Security Online, at http://
www.socialsecurity.gov.

SUPPLEMENTARY INFORMATION:
Background

Current Disability Rules for Adults

Title II of the Act provides for the
payment of disability insurance benefits
to fully insured individuals under the
Act. Title IT also provides for the
payment of child’s insurance benefits
for individuals who become disabled
before attaining age 22, and for the
payment of widow’s and widower’s
insurance benefits for disabled widows,
widowers, and surviving divorced
spouses of insured individuals.! In
addition, title XVI of the Act provides
for Supplemental Security Income (SSI)
payments to eligible individuals who
are aged, blind, or disabled and have
limited income and resources.?

For adults (including individuals
claiming child’s insurance benefits
based on disability under title II), the
Act defines “disability” under both
titles IT and XVI as the inability to
engage in any substantial gainful
activity by reason of any medically
determinable physical or mental
impairment which can be expected to
result in death or which has lasted or
can be expected to last for a continuous
period of not less than 12 months.3

In many cases, the Act requires us to
consider an adult claimant’s education
when we determine whether or not he
or she is disabled. The Act states that an
adult shall be determined to be under a
disability only if his physical or mental
impairment(s) are of such severity that
he is not only unable to do his previous
work but cannot, considering his age,
education, and work experience, engage
in any other kind of substantial gainful
work which exists in the national
economy, regardless of whether such
work exists in the immediate area in
which he lives, whether a specific job
vacancy exists for him, or whether he
would be hired if he applied for work.4

We use a five-step sequential
evaluation process to determine
whether an adult is disabled based on
this statutory definition.? If we are
unable to find an individual disabled or
not disabled at a given step, we proceed

1 See sections 202(d)(1)(B)(ii), (e)(1)(B)(ii),
(H(1)(B)(ii), 223(a) of the Act, 42 U.S.C.
402(d)(1)(B)(ii), (e)(1)(B)(ii), ((1)(B)(ii), 423(a).

2 Section 1611(a) of the Act, 42 U.S.C. 1382(a).

3 See sections 223(d)(1)(A), 1614(a)(3)(A) of the
Act, 42 U.S.C. 423(d)(1)(A), 1382¢(a)(3)(A).

4 See sections 223(d)(2)(A), 1614(a)(3)(B) of the
Act, 42 U.S.C. 423(d)(2)(A), 1382¢(a)(3)(B).

520 CFR 404.1520(a)(4) and 416.920(a)(4).


http://www.socialsecurity.gov
http://www.socialsecurity.gov
http://www.regulations.gov
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to the next step.® If we proceed to the
fifth and final step, we consider the
individual’s residual functional capacity
(RFC), which is the most the individual
can still do despite his or her
limitations,” together with the
individual’s vocational factors of age,
education, and work experience,? to
determine if the individual can make an
adjustment to perform other work
previously not performed.® We find
individuals to be disabled if they cannot
make an adjustment to perform other
work.10 We find individuals not
disabled if they can make an adjustment
to perform other work.1* Other work
that individuals can adjust to must exist
in significant numbers in the national
economy.12 At the final step of our
sequential evaluation process, we use
the Medical-Vocational Guidelines (grid
rules) to administer the Act’s definition
of disability and direct or guide
determinations and decisions about
whether individuals are disabled.1® The
education category ‘“‘inability to
communicate in English” is
administered through the grid rules.

Current Policy for Education as a
Vocational Factor

In this NPRM, we propose to
eliminate the education category of
“inability to communicate in English”
from step five of the disability
sequential evaluation process. Instead,
we would consider an individual’s

6 Id. At the first step, we consider the individual’s
work activity, if any. If the individual is doing
substantial gainful activity, we will find the
individual not disabled. At the second step, we
consider the medical severity of the individual’s
impairment(s). If the individual does not have a
severe medically determinable physical or mental
impairment that meets the duration requirement, or
a combination of impairments that is severe and
meets the duration requirement, we will find the
individual not disabled. At the third step, we also
consider the medical severity of the impairment(s).
If the individual has an impairment(s) that meets
or equals one of our listings in 20 CFR part 404,
subpart P Appendix 1 and meets the duration
requirement, we will find the individual is
disabled. If the individual is found not disabled at
the third step, we consider our assessment of the
individual’s residual functional capacity and his or
her past relevant work at the fourth step. If the
individual can still do his or her past relevant work,
we will find that the individual is not disabled. At
the fifth and last step, we consider our assessment
of the individual’s residual functional capacity and
his or her age, education, and work experience to
see if the individual can make an adjustment to
other work. If so, we will find that the individual
is not disabled. If the individual cannot make an
adjustment to other work, we will find the
individual disabled. See 20 CFR 404.1520(a)(4) and
416.920(a)(4).

7See 20 CFR 404.1545 and 416.945.

8See 20 CFR 404.1520(g) and 416.920(g).

920 CFR 404.1520(a)(4)(v) and 416.920(a)(4)(v).

10/d.

11d.

1220 CFR 404.1560(c) and 416.960(c).

1320 CFR 404, Subpart P, Appendix 2.

education using the other current
education categories of high school
education and above, marginal
education, limited education, and
illiteracy.

Our current rules explain how we
evaluate the vocational factor of
education.’* Education is primarily
used to mean formal schooling or other
training that contributes to an
individual’s ability to meet the
vocational requirements of work, such
as reasoning ability, communication
skills, and arithmetic ability.15
However, a lack of formal schooling
does not necessarily mean that an
individual is uneducated or does not
have reasoning, communication, and
arithmetic abilities. Past work
experience and the kind of
responsibilities an individual had when
they were working, daily activities,
hobbies, or results of testing may show
that the individual has significant
intellectual ability that can be used to
work.16

Generally, we will use individuals’
highest completed numerical grade level
to determine the education category.?
However, we may adjust an individual’s
education category if there is evidence
that his or her educational abilities are
higher or lower than the numerical
grade level completed in school.1®8 We
discuss the categories that examine such
evidence below.

We currently use five categories of
education: High school education and
above, marginal education, limited
education, illiteracy, and inability to
communicate in English.19 These
categories of education are organized
into four levels in the grid rules: High
school graduate or more; limited or less;
marginal or none; and illiterate or
unable to communicate in English.

High school education and above
means abilities in reasoning, arithmetic,
and language skills acquired through
formal schooling at a 12th grade level or
above.20 We generally consider that
someone with these educational
abilities can do semi-skilled through
skilled work. For individuals in this
category, we also consider whether
there is recently completed education
that provides for direct entry into
skilled work. If they recently completed
education allowing for direct entry into
skilled work and are able to perform the
work for which they received the

14 See 20 CFR 404.1564 and 416.964.

15 See 20 CFR 404.1564(a) and 416.964(a).

16 1d,

17 See 20 CFR 404.1564(b) and 416.964(b).

18]d.

19 See 20 CFR 404.1564(b)(1)—(5) and
416.964(b)(1)—(5).

20 See 20 CFR 404.1564(b)(4) and 416.964(b)(4).

education, we do not consider them to
be disabled.2?

Limited education means ability in
reasoning, arithmetic, and language
skills, but not enough to allow a person
with these educational qualifications to
do most of the more complex job duties
needed in semi-skilled or skilled jobs.22
We generally consider an individual
with a 7th grade through the 11th grade
level of formal education to have a
limited education.

Marginal education means ability in
reasoning, arithmetic, and language
skills needed to do simple, unskilled
jobs.23 We generally consider an
individual with formal schooling at a
6th grade level or less to have a
marginal education.

Illiteracy means the inability to read
or write.2¢ We consider an individual
illiterate if he or she cannot read or
write a simple message, such as
instructions or inventory lists, even
though the individual can sign his or
her name. Generally, we expect an
illiterate individual to have little or no
formal schooling.

Our rules explain that we consider
inability to communicate in English an
education category because the ability to
speak, read, and understand English is
generally learned or increased in
school.2% Our current rules further
explain that because English is the
dominant language of this country, it
may be difficult for someone who does
not speak and understand English to do
a job, regardless of the amount of
education he or she may have in another
language.26 Therefore, under our current
rules, we consider an individual’s
ability to communicate in English when
we evaluate what work, if any, he or she
can do. We do not consider fluency in
other languages.2”

Based on the organization of
education categories in the current grid
rules, an individual who is unable to

21 See 20 CFR 404, Subpart P Appendix 2, rules
201.00(d) and (g), and Tables No. 1, 2, and 3.

22 See 20 CFR 404.1564(b)(3) and 416.964(b)(3).

23 See 20 CFR 404.1564(b)(2) and 416.964(b)(2).

24 See 20 CFR 404.1564(b)(1) and 416.964(b)(1).

25 See 20 CFR 404.1564(b)(5) and 416.964(b)(5).

26 This policy dates to 1978. See 43 FR 55349
(1978) (codified at 20 CFR 404.1507, 416.907
(1979)). Prior to that time, our rules did not
specifically address the inability to communicate in
English as a vocational factor. See 20 CFR
404.1502(e) and 416.902(e) (1978). Rather, since
1960, 25 FR 8100, 8101 (1960) (codified at 20 CFR
404.1502(e) (1961)), the rules provided that
education and training are factors in determining an
individual’s employment capacity, that a lack of
formal schooling was not necessarily proof that an
individual is uneducated, and that the kinds of
responsibilities an individual had while working
may indicate an ability to do more than unskilled
work, even though an individual’s formal education
has been limited.

27 See 20 CFR 404.1564(b)(5) and 416.964(b)(5).
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communicate in English may be
considered under the grid rules
specifying education level of “illiterate
or unable to communicate in English”
or under the broader category of
“limited or less” or ““marginal or none,”
depending on the individual’s age and
RFC.28

Under the grid rules, age 45 is the
earliest point at which English language
proficiency can make a difference in
disability determination.29 In other
words, the “inability to communicate in
English” education category makes no
difference as to the outcome of
disability determination for individuals
under 45 years of age. The grid rules are
premised on the idea that for
individuals under age 45, the inability
to communicate in English does not
pose a significant vocational limitation
because being younger gives them an
advantage in adjusting to other work.30
Our current rules are also based on the
premise that English language
proficiency has the least significance for
unskilled work because most unskilled
jobs involve working with things rather
than with data or people.3?

Why We Are Proposing To Revise Our
Rules

In 1978, we promulgated the five-step
sequential evaluation process and
adopted the grid rules, under which we
consider the interaction of the
individual’s residual functional
capacity, age, education, and work
experience to determine whether or not
an individual is disabled under our
rules. We propose to revise the rules for
how we consider an individual’s
education in relation to the inability to
communicate in English for several
reasons. Central to our proposed
revisions is that our current rules do not
take into account that claimants who
cannot read, write, or speak English
often have a formal education that may
provide them with a vocational
advantage. If a claimant meets the
current criterion of “inability to
communicate in English,” we generally
disregard the amount of formal
schooling the individual may have and
evaluate the claim in the same manner
as we do for a claim filed by an illiterate
individual. Moreover, since we adopted
these rules, the U.S. workforce has
become more linguistically diverse and
work opportunities have expanded for
individuals who lack English

28 See 20 CFR 404.1564(b)(5) and 416.964(b)(5).

29 See 20 CFR 404, Subpart P Appendix 2, Table
No. 1.

30 See 20 CFR 404, Subpart P Appendix, rule
201.00(h)(2).

31 See 20 CFR 404, Subpart P Appendix 2, rules
201(h)(4)(i) and 202(g).

proficiency. Further, our current rules
treat English language proficiency as a
relevant vocational factor even when
claimants live in countries outside the
U.S. or in U.S. territories where English
is not a dominant language, leading to
disparate results based on the location
of the claimants.

Claimants Who Are Unable To Read,
Write, or Speak English Often Have
Formal Education That Could Provide a
Vocational Advantage

Claimants who report an inability to
read, write, or speak English often
report having a high school education or
more. In fiscal year 2016, approximately
49% of title IT claimants and 39% of
title XVI claimants who reported an
inability to read, write, or speak
English,32 also reported having
completed a high school education or
more.33 Further, the claimants who
reported an inability to read, write, or
speak English and who had at least a
high school education had past work
experience at higher skill levels, when
compared to the claimants with less
education.34 Our claims data indicate
that higher levels of education may
provide a vocational advantage, even for
individuals who are unable to
communicate in English.33

The U.S. Workforce Has Become More
Linguistically Diverse

Since we adopted our current rules in
1978, linguistic diversity in the national
economy has increased, which has
changed the way the inability to
communicate in English affects an
individual’s ability to work. For
purposes of the data analysis in this

32Under our current rule, these claimants may
fall under the “illiterate” or “inability to
communicate in English” category. See 20 CFR
404.1564(b)(1) and (5), and 416.964(b)(1) and (5).

33 This conclusion is based on our analysis of the
initial determination data for all fiscal year 2016
claims in the U.S. Table 1: Self-reported education
level of claimants reporting an inability to read,
write or speak English, Adult Initial
Determinations, FY 2016 (Table 1), available at
regulations.gov as a supporting and related material
for docket SSA-2017-0046. We note that in the
fiscal year 2016, we adjudicated over 1.5 million
and 1.2 million claims, respectively, under titles II
and XVI at the initial level, and approximately
7.7% (118,815) title II claimants and 10.1%
(128,084) of the title XVI claimants reported an
inability to read, write, or speak English.

34 This conclusion is based on our analysis of the
title IT claims allowed under the grid rules 201.17
and 202.09 at the initial level within the U.S. in
fiscal year 2017. See Graph 1: Self-reported
education and Specific Vocational Preparation
(SVP) level of past relevant work by Title II
claimants reporting an inability to read, write, or
speak English allowed under 201.17 or 202.09,
Initial Determinations within U.S. and U.S.
territories, FY 2017, available at regulations.gov as
a supporting and related material for docket SSA—
2017-0046.

351d.

NPRM, we refer to individuals who self-
identified in the U.S. Census Bureau’s
(Census) American Community Survey
as speaking a language other than
English at home and speaking English
“well,” “not well,” or “not at all”
collectively as LEP.36 We selected this
definition consistent with how the
Census defines LEP.37

In absolute numbers, the working age
population (ages 25—-64) with LEP
increased from approximately 5.4 to
17.8 million between 1980 and 2016,
while more than doubling, from 5.1% to
10.5%, as a percentage of the
population.38 Within this group, the
number of individuals who spoke no
English more than quadrupled from
approximately 682,000 to 2.8 million
(representing growth from 0.6% to
1.7%, as a percentage of the working age
population).39

Between 1980 and 2016, the number
of non-English speaking workers in the
25-64 age range grew from
approximately 373,000 to 1.7 million.40
During the same period, the labor force
participation rate for working age

36 Our analysis is based on the data published by
the Gensus, which is the primary source of data on
languages spoken in the U.S. To obtain data on an
individual’s ability to speak English, Census has
been asking three questions since 1980. The first of
the three part-question asks if the respondent
speaks a language other than English at home and
gives the option to choose “No, only speaks
English” or “Yes.” If the respondent selects “Yes,”
the second part of the question asks the respondent
to identify the language spoken at home. Finally,
the third part of the question asks the respondent
to rate his or her ability to speak English as “very
well,” “well,” “not well,” and “not at all.” See
Measuring America: The Decennial Censuses From
1790 to 2000, pp. 85, 92, and 101 available at
https://www.census.gov/prod/2002pubs/pol02-
ma.pdf. In this NPRM, we refer to individuals
speaking only English at home as individuals
speaking “only English.”” We refer to individuals
speaking another language at home and speaking no
English as individuals speaking English “not at all”
or as individuals speaking no English.

37 The U.S. Census Bureau defines LEP as
individuals who speak English less than “very
well.” U.S. Census Bureau American Community
Survey (ACS), What State and Local Governments
Need to Know, p. 12, n. 8, February 2009, https://
www.census.gov/content/dam/Census/library/
publications/2009/acs/ACSstateLocal.pdf.

38 See SSA Office of Research, Evaluation, and
Statistics (ORES) analysis of 1980 Census and 2016
American Community Survey: English Proficiency,
Table 1: Estimated working-age (25-64) population,
by English proficiency and educational attainment,
1980 and 2016 (ORES Table 1). Available at
regulations.gov as a supporting and related material
for docket SSA—2017-0046.

39 Jd. We note that ORES Tables refer to an
individual speaking no English as an individual
who “does not speak English.”

40 See ORES analysis of 1980 Census and 2016
American Community Survey: English Proficiency,
Table 2: Estimated labor force participation of
working-age population (25-64), by English
proficiency and educational attainment, 1980 and
2016 (ORES Table 2). Available at regulations.gov
as a supporting and related material for docket
SSA-2017-0046.


https://www.census.gov/content/dam/Census/library/publications/2009/acs/ACSstateLocal.pdf
https://www.census.gov/content/dam/Census/library/publications/2009/acs/ACSstateLocal.pdf
https://www.census.gov/content/dam/Census/library/publications/2009/acs/ACSstateLocal.pdf
https://www.census.gov/prod/2002pubs/pol02-ma.pdf
https://www.census.gov/prod/2002pubs/pol02-ma.pdf
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individuals who speak no English
increased from approximately 54.7% to
61.5%.41 Notably, considering the
working age population with “less than
high school diploma,” the 2016 labor
force participation rate for those
speaking no English (60.5%) surpassed
the labor force participation rate of
those speaking “only English”
(48.9%).42 In 1980, the reverse was true;
working age individuals with less than
a high school diploma speaking only
English had a 60.7% labor force
participation rate that exceeded the
54.5% rate for those speaking no
English.43

The increase in labor force
participation by individuals who lack
English proficiency may be in part due
to the increase in low-skilled work in
the national economy. In 2014, our
Office of Research, Evaluation, and
Statistics (ORES) prepared an Evidence
Synthesis consolidating information
from research we commissioned and
other available research for the purposes
of modernizing our vocational
regulations.4¢ ORES’ literature review
on the vocational factor of education
indicates that with the introduction of
new technology replacing moderately
skilled workers, there are fewer
moderately skilled jobs and higher
numbers of low and high skilled jobs.45
Indeed, our claims data show that many
claimants who may fall within the
“inability to communicate in English”
category have a history of working in
occupations requiring lower level skills
such as laborer, machine operator,
janitor, cook, maintenance, and
housekeeping.46 Consistent with our
claims data and ORES’ literature review,

41d.

42]d.

43]d.

44 See the Extraction of SSA’s Office of Research,
Evaluation, and Statistics, “Evidence Synthesis:
The Use of Vocational Factors in the Disability
Determination Process” (Sept. 2014) (Extraction of
Evidence Synthesis), available at regulations.gov as
a supporting and related material for docket SSA—
2017-0046. The Evidence Synthesis in its entirety
is available at https://www.regulations.gov/
docket?D=SSA-2014-0081.

45 See the Extraction of Evidence Synthesis. See
also Acemoglu, Daren, and Autor, David. 2011.
“Chapter 12—Skills, Tasks and Technologies:
Implications for Employment and Earnings,” in
Ashenfelter, O, and Card, D, eds. Handbook of
Labor Economics, 4(B): 1043—1171 (available at
regulations.gov as a supporting and related material
for docket SSA—2017-0046).

46 This is based on our analysis of over 2200 title
1I and XVI claims allowed under grid rules 201.17
and 202.09 in the fiscal year 2017 only within the
U.S. States and the District of Columbia. See Table
2: Top 10 past relevant work held by Title I and
Title XVI claimants found disabled under the grid
rules 201.17 or 202.09, Adult Initial Determinations
within U.S., FY 2016 (Table 2). Available at
regulations.gov as a supporting and related material
for docket SSA—2017-0046.

a Brookings Institution’s (Brookings)
study of LEP workers in the U.S. found
that a lack of English proficiency does
not generally prevent low-skilled
workers from obtaining employment.4?
Brookings’ analysis shows that over 1
million individuals with LEP, including
those who speak English “not at all,”
are represented in each of the following
occupations: Building and grounds
cleaning and maintenance; production;
construction and extraction; food
preparation and serving; transportation
and material moving; sales and related
occupations; and office and
administrative support.#8 In the first
four of the listed occupations, the
workers with LEP make up more than
10% of total workers.4° In sum, both our
claims data and external data indicate
that work opportunities have expanded
and labor force participation has
increased for individuals who may fall
within the “inability to communicate in
English” education category.50

The International Reach of Our Title II
Disability Program Has Steadily
Expanded Since 1978

Since we adopted our current
education categories in 1978, we have
established a network of bilateral Social
Security agreements that coordinate the
U.S. Social Security program with the
comparable programs of other

477Jill H. Wilson, Investing in English Skills: The
Limited English Proficient Workforce in U.S.
Metropolitan Areas, Metropolitan Policy Program,
at Brookings Institution (September 2014), p. 10,
available at https://www.brookings.edu/wp-content/
uploads/2014/09/Srvy_EnglishSkills Sep22.pdf.

48 See Table 2. Occupations with at Least 1
Million LEP Workers, 2012. Id. at 13.

49]d.

50 We acknowledge that the definition of LEP we
used for purposes of the data analysis in this NPRM
is not an exact match for the claimants who may
fall within the “inability to communicate in
English” education category. We also note that the
“inability to communicate in English” education
category is broader than what the ordinary meaning
of the phrase ““inability to communicate” may
otherwise suggest and can apply to individuals who
have no ability or some ability to communicate in
English. Under our current rules, individuals who
have some or even high capacity to read and write
English may be found unable to communicate in
English if they are unable to speak English.
Alternatively, individuals who can speak some
English but are unable to read English may be found
unable to communicate in English. In POMS DI
25015.010 C.1.b we expressly state that an
individual is unable to communicate in English
when the individual cannot speak, understand, read

or” write a simple message in English. This means
that even when an individual has some ability to
do three out of four, the individual will still be
categorized as unable to communicate in English if
he or she cannot do all four. (https://secure.ssa.gov/
apps10/poms.NSF/Inx/0425015010). The
population described as LEP for the purposes of the
data analysis in this NPRM is comparable to the
claimant population who may fall under the
“inability to communicate in English” education
category.

countries.5! These international Social
Security agreements, often called
“totalization agreements,” have two
main purposes. First, they eliminate
dual Social Security taxation, the
situation that occurs when a worker
from one country works in another
country and is required to pay Social
Security taxes to both countries on the
same earnings. Second, the agreements
help fill gaps in benefit protection for
workers who have divided their careers
between the U.S. and another country.

The international reach of our title II
disability program has steadily
expanded over the years. In 1978, we
had a totalization agreement with only
one country.52 We now have totalization
agreements with 28 countries.>3 English
is the predominant language in only
four of those countries (Canada, United
Kingdom, Ireland, and Australia). When
an individual files a disability claim
based in part on eligibility under a
totalization agreement, we use the same
five-step sequential evaluation process
to determine whether he or she qualifies
for disability benefits. Under our current
rules, even if individuals applying for
disability live in a country with a
totalization agreement where English is
not a dominant language, we must still
classify them in the “inability to
communicate in English” education
category if they cannot speak, read, or
write English. In light of the significant
expansion of the totalization program
since 1978, we believe our proposal to
consider individuals’ education level
would strengthen our international
disability program abroad.

OIG Audit Recommendation

Eligibility for the title II disability
program benefits extends to U.S.
nationals in the U.S. territories, which
include Puerto Rico, the U.S. Virgin
Islands, Guam, the Northern Marianas
Islands, and American Samoa. As we do
for individuals in countries with
totalization agreements, we currently
consider the inability to communicate
in English to be a vocationally relevant
factor when adjudicating disability
claims in all U.S. territories, regardless
of whether English is the dominant

51 Additional information is available at https://
www.ssa.gov/international/agreements_
overview.html.

52]d.

53 Id. These countries are Italy, Germany,
Switzerland, Belgium, Norway, Canada, the United
Kingdom, Sweden, Spain, France, Portugal,
Netherlands, Austria, Finland, Ireland,
Luxembourg, Greece, South Korea, Chile, Australia,
Japan, Denmark, the Czech Republic, Poland, the
Slovak Republic, Hungary, Uruguay, and Brazil.


https://www.brookings.edu/wp-content/uploads/2014/09/Srvy_EnglishSkills_Sep22.pdf
https://www.brookings.edu/wp-content/uploads/2014/09/Srvy_EnglishSkills_Sep22.pdf
https://www.ssa.gov/international/agreements_overview.html
https://www.ssa.gov/international/agreements_overview.html
https://www.ssa.gov/international/agreements_overview.html
https://secure.ssa.gov/apps10/poms.NSF/lnx/0425015010
https://secure.ssa.gov/apps10/poms.NSF/lnx/0425015010
https://www.regulations.gov/docket?D=SSA-2014-0081
https://www.regulations.gov/docket?D=SSA-2014-0081
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language.># In 2015, OIG examined the
trends associated with the application of
existing grid rules involving the
inability to communicate in English in
Puerto Rico.55 OIG’s audit of claims in
Puerto Rico indicated that the grid rules
involving the inability to communicate
in English merit a closer examination.
Following the audit, OIG
recommended that we evaluate the
appropriateness of the grid rules related
to the inability to communicate in
English when determining eligibility for
disability for individuals similar to
those evaluated in the audit. In response
to the audit, we analyzed the fiscal year
2016 national data for claims
adjudicated under the two main grid
rules dealing with the inability to
communicate in English (i.e., grid rules
201.17 and 202.09). In FY 2016, our
analysis revealed that claims from
Puerto Rico (31.2%), California (19.2%),
New York (11.22%), and Florida (5.8%)
accounted for 67.42% (1,677) of all
initial title I allowances (2,487) made
under these two grid rules.?6 While
claims allowed under the two grid rules
in Puerto Rico accounted for nearly a
third of all initial title IT allowances
under the two grid rules nationally,
claims from Puerto Rico represented 1%

54 Among the U.S. territories, English is dominant
language only in the U.S. Virgin Islands. In the U.S.
Virgin Islands, 71.6% speak English only, 17.2%
speak Spanish or Spanish Creole, 8.6% speak
French or French Creole, and 2.5% speak other
languages. Available at https://
factfinder.census.gov/faces/tableservices/jsf/pages/
productview.xhtmlI?pid=DEC_10_DPVI_
VIDP2&prodType=table. As for the other territories,
in American Samoa, 88.6% speak Samoan, 3.9%
speak English only, 2.7% speak Tongan, 3% speak
other Pacific Island languages, and 1.4% speak
Asian languages. Available at https://
factfinder.census.gov/faces/tableservices/jsf/pages/
productview.xhtml?pid=DEC 10 DPAS
ASDP2&prodType=table. In Guam, 43.6% speak
English only, 21.2% speak Philippine languages,
17.8% speak Chamorro, 10% speak other Pacific
island languages, and 6.3% Asian languages.
Available at https://factfinder.census.gov/faces/
tableservices/jsf/pages/
productview.xhtml?pid=DEC_10_DPGU _
GUDP2&prodType=table. In Puerto Rico, 94.3%
speak Spanish and 5.5% speak English only.
Auvailable at https://factfinder.census.gov/faces/
tableservices/jsf/pages/
productview.xhtmlI?pid=ACS 16 5YR_
DP02PR&prodType=table. In U.S. Northern Mariana
Islands, 32.8% speak Philippine languages, 24.1%
speak Chamorro, 17% speak English only, 14.1%
speak Asian languages, and 5.1% speak other
Pacific Island languages. Available at https://
factfinder.census.gov/faces/tableservices/jsf/pages/
productview.xhtml?pid=DEC_10_DPMP_
MPDP2&prodType=table.

55 Qualifying for Disability Benefits in Puerto Rico
Based on an Inability to Speak English, available at
https://oig.ssa.gov/sites/default/files/audit/full/pdf/
A-12-13-13062_0.pdf.

56 See Table 3: Title IT Allowances under grid
rules 201.17 or 202.09, Adult Initial Determinations
within U.S. and U.S. territories, FY 2016 (Table 3).
Available at regulations.gov as a supporting and
related material for docket SSA-2017-0046.

of all of the 472,468 of initial title II
disability allowances.5”

Our current policy on the inability to
communicate in English explains the
seemingly disproportionate number of
allowances made under grid rules
201.17 and 202.09 in Puerto Rico.
According to U.S. census data, 94.3% of
the residents in Puerto Rico speak
Spanish.58 Consistent with this data, in
fiscal year 2016, 11,564 (86.8%)
claimants in Puerto Rico reported an
inability to read, write, or speak
English.59 Among the claimants who
reported an inability to read, write, or
speak English, 9,167 (79.3%) had an
education at high school or more.6°

A subsequent analysis of our data
from the fiscal year 2017 similarly
showed that 80.4% of the claimants
who reported an inability to read, write,
or speak English and were approved for
disability under the grid rules 201.17
and 202.09 had high school education
or more.%1 Their work histories varied
and included many professions
requiring high levels of education and
skills.62 These data indicate that an
ability to communicate in English is not
the most appropriate proxy for
determining educational categorization.

ANPRM

On September 14, 2015, we published
an Advance Notice of Proposed Rule
Making (ANPRM) in the Federal
Register entitled “Vocational Factors of
Age, Education, and Work Experience in
the Adult Disability Determination
Process.” 63 In this ANPRM, we
documented our longitudinal vocational
factors research efforts from 1998 to
2014, and we solicited public comments

57 Id.

58 Available at https://factfinder.census.gov/
faces/tableservices/jsf/pages/
productview.xhtml?pid=ACS_16 5YR_
DP02PRé&prodType=table.

59 See Chart 1: Claimants reporting an inability to
read, write, or speak English Adult Initial
Determinations, Puerto Rico, FY 2016 (Chart 1).
Available at regulations.gov as a supporting and
related material for docket SSA—2017-0046.

60 See Chart 1.

61 See Chart 2: Self-reported education level of
claimants reporting an inability to read, write or
speak English allowed under 201.17 or 202.09,
Adult Initial Determinations, Puerto Rico, FY 2017.
Available at regulations.gov as a supporting and
related material for docket SSA-2017-0046.

62 For example, our fiscal year 2017 data on
Puerto Rico showed that work history of the
claimants allowed under grid rules 201.17 or 202.09
included jobs in nursing, education, management,
community work, financial, and legal fields. See
Table 4: Past relevant work of Title II claimants
with 1 or more years of college education.

Allowances under 201.17 or 202.09, Adult Initial
Allowances, Puerto Rico, FY 2017, available
regulations.gov as a supporting and related material
for docket SSA-2017-0046.

6380 FR 55050, available at https://
www.regulations.gov/docket?D=SSA-2014-0081.

and supporting data about how each of
these vocational factors affects an
individual’s ability to adjust to other
work.54 We said that we would consider
all relevant public comments we
received, but that we would not respond
directly to them.6°

Although we did not specifically ask
for comments on the “inability to
communicate in English” education
category, 10 of the 137 public comments
submitted in response to the ANPRM,
including those submitted after we
extended the comment period,
addressed that issue.®6 Commenters
expressed diverging opinions; these
commenters did not present supportive
data. For example, one commenter said
that in today’s economy, literacy in
English has much less effect on an
individual’s ability to work because, in
the opinion of the commenter, many
non-English speakers are currently
working throughout the U.S. economy.
Another commenter noted that the
inability to communicate in English
would further erode an individual’s
ability to work and that it should be
given more weight.

Proposed Revisions

For the reasons stated above, we
propose to revise the rules we use to
evaluate education as a vocational factor
for individuals who communicate in a
language other than English when we
evaluate disability claims for adults
under titles II and XVI of the Act.
Specifically, we propose to change how
we evaluate education for individuals
who communicate in a language other
than English by removing the education
category ‘“‘inability to communicate in
English.”

Under the proposed regulations, we
would not consider an individual’s
educational attainment to be at a lower
education category than his or her
highest numeric grade level solely
because the education occurred in a
language other than English, the
individual participated in an English
language learner program, such as an
English as a second language class, or
the individual is deemed to have LEP
under current Federal standards.5?
These proposed rules retain our

64 Available at https://www.regulations.gov/
docket?D=SSA-2014-0081.

6580 FR at 55051.

6680 FR 66843, available at https://
www.regulations.gov/docket?D=SSA-2014-0081.

67 Individuals who do not speak English as their
primary language and who have a limited ability to
read, speak, write, or understand English can be
limited English proficient, or LEP, available at
https://www.lep.gov/faqs/fags.html#OneQ1. We
note that the definition of LEP provided by LEP.gov
differs from the definition of LEP we used to
present data as explained earlier.


https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=DEC_10_DPVI_VIDP2&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=DEC_10_DPVI_VIDP2&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=DEC_10_DPVI_VIDP2&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=DEC_10_DPVI_VIDP2&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=DEC_10_DPAS_ASDP2&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=DEC_10_DPAS_ASDP2&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=DEC_10_DPAS_ASDP2&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=DEC_10_DPAS_ASDP2&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=DEC_10_DPGU_GUDP2&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=DEC_10_DPGU_GUDP2&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=DEC_10_DPGU_GUDP2&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=DEC_10_DPGU_GUDP2&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ACS_16_5YR_DP02PR&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ACS_16_5YR_DP02PR&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ACS_16_5YR_DP02PR&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ACS_16_5YR_DP02PR&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=DEC_10_DPMP_MPDP2&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=DEC_10_DPMP_MPDP2&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=DEC_10_DPMP_MPDP2&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=DEC_10_DPMP_MPDP2&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ACS_16_5YR_DP02PR&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ACS_16_5YR_DP02PR&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ACS_16_5YR_DP02PR&prodType=table
https://factfinder.census.gov/faces/tableservices/jsf/pages/productview.xhtml?pid=ACS_16_5YR_DP02PR&prodType=table
https://oig.ssa.gov/sites/default/files/audit/full/pdf/A-12-13-13062_0.pdf
https://oig.ssa.gov/sites/default/files/audit/full/pdf/A-12-13-13062_0.pdf
https://www.regulations.gov/docket?D=SSA-2014-0081
https://www.regulations.gov/docket?D=SSA-2014-0081
https://www.regulations.gov/docket?D=SSA-2014-0081
https://www.regulations.gov/docket?D=SSA-2014-0081
https://www.regulations.gov/docket?D=SSA-2014-0081
https://www.regulations.gov/docket?D=SSA-2014-0081
https://www.lep.gov/faqs/faqs.html#OneQ1
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longstanding and well-supported
recognition that more formal education,
work experience, and training improve
an individual’s ability to adjust to other
work.

Instead, we would apply our current
rules for determining an individual’s
education category for all claimants
regardless of which language they use to
communicate. We will use an
individual’s numerical grade level to
determine the education category of the
individual, and we may adjust an
individual’s education category if there
is evidence that his or her attained
educational abilities are higher or lower
than the highest numerical grade level
completed in school.

We propose to make these and other
minor conforming revisions in 20 CFR
404.1564 and 416.964. We also propose
to make other revisions to these sections
to remove references to the English
language.

We also propose to revise the grid
rules. First, we propose to revise all grid
rules referencing an inability to
communicate in English. Specifically,
we would revise “Illiterate or unable to
communicate in English” to “Illiterate”
(201.17, 201.23, 202.09, 202.16) and
“Limited or less—at least literate and
able to communicate in English” to
“Limited or Marginal, but not Illiterate”
(201.18, 201.24, 202.10, 202.17). For
clarity and ease of use, we propose to
revise ‘“Marginal or none” to ‘““Marginal
or Illiterate” (203.01). Second, we
propose to make other conforming
changes throughout the grid rules
consistent with the revisions discussed
above.

How We Would Implement These
Proposed Revisions

If we adopt these proposed rules as
final rules, we would begin to apply
them to new applications, pending
claims, and continuing disability
reviews (CDR), as appropriate, as of the
effective date of the final rules.58

Effect on Current Regulatory and
Subregulatory Guidance

If we adopt these proposed rules as
final rules, we would rescind
Acquiescence Ruling (AR) 86-3(5),
which applies to claims in the Fifth
Circuit, because AR 86-3(5) would be

68 We would use the final rules beginning on their
effective date. We would apply the final rules to
new applications filed on or after the effective date,
and to claims that are pending on and after the
effective date. This means that we would use the
final rules on and after their effective date in any
case in which we make a determination or decision,
including CDRs, as appropriate. See 20 CFR 404.902
and 416.1402.

inconsistent with the final rules.6? We
may also rescind or replace other
current Social Security Rulings to
conform to the final rules. Where
necessary, we would also issue updated
subregulatory guidance.

Rulemaking Analyses and Notices

We will consider all comments we
receive on or before the close of
business on the comment closing date
indicated above. The comments will be
available for examination in the
rulemaking docket for these rules at the
above address. We will file comments
received after the comment closing date
in the docket and will consider those
comments to the extent practicable.
However, we will not respond
specifically to untimely comments. We
may publish a final rule at any time
after close of the comment period.

Clarity of This Rule

Executive Order 12866, as
supplemented by Executive Order
13563, requires each agency to write all
rules in plain language. In addition to
your substantive comments on this
notice of proposed rulemaking, we
invite your comments on how to make
the rule easier to understand.

For example:

e Would more, but shorter, sections
be better?

e Are the requirements in the rule
clearly stated?

e Have we organized the material to
suit your needs?

e Could we improve clarity by adding
tables, lists, or diagrams?

e What else could we do to make the
rule easier to understand?

e Does the rule contain technical
language or jargon that is not clear?

e Would a different format make the
rule easier to understand, e.g., grouping
and order of sections, use of headings,
paragraphing?

Regulatory Procedures

Executive Order 12866, as
Supplemented by Executive Order
13563

We consulted with the Office of
Management and Budget (OMB) and
determined that this notice of proposed
rulemaking meets the criteria for a
significant regulatory action under

69 AR 86-3(5): Martinez v. Heckler, 735 F.2d 795
(5th Cir. 1984) Disability Program—Individuals
Who Are Illiterate and Unable To Communicate in
English—Titles I and XVI of the Social Security
Act addresses whether the Social Security disability
grid rules applicable to individuals who are
illiterate or unable to communicate in English are
applicable to individuals who are illiterate and
unable to communicate in English.

Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, OMB reviewed it.

We also determined that this final
rule meets the plain language
requirement of Executive Order 12866.

Executive Order 13132 (Federalism)

We analyzed this proposed rule in
accordance with the principles and
criteria established by Executive Order
13132, and determined that the
proposed rule will not have sufficient
Federalism implications to warrant the
preparation of a Federalism assessment.
We also determined that this proposed
rule will not preempt any State law or
State regulation or affect the States’
abilities to discharge traditional State
governmental functions.

Executive Order 13771

Based upon the criteria established in
Executive Order 13771, we have
identified the anticipated program cost
and administrative costs as the
following.

Anticipated Costs to Our Programs:

Our Office of the Chief Actuary estimates,
based on the best available data, that this
proposed rule, assuming it is finalized and
implemented for all disability decisions
completed after June 2, 2019, would result in
a reduction of about 6,500 OASDI beneficiary
awards per year and 4,000 SSI recipient
awards per year on average over the period
FY 2019-28, with a corresponding reduction
of $4.6 billion in OASDI benefit payments
and $0.8 billion in Federal SSI payments
over the same period.

Anticipated Administrative Costs to
the Social Security Administration:

The Office of Budget, Finance, and
Management estimated administrative costs
of $97 million for SSA and $24 million for
DDS, totaling $121 million, for the 10-year
period from FY 2019 through FY 2028.

Regulatory Flexibility Act

We certify that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
because it affects individuals only.
Therefore, the Regulatory Flexibility
Act, as amended, does not require us to
prepare a regulatory flexibility analysis.

Paperwork Reduction Act

These proposed rules contain public
reporting requirements in the regulation
sections listed below, or will require
changes in the forms listed below,
which we did not previously clear
through an existing Information
Collection Request.
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: o : : Number of Average :
OMB No., Form No., Regulation Description of public reporting respondents Frequency of burden per Estimated
section requirement (a?muall ) response response annual burden
Y (minutes)
0960-0072; SSA—454 ......cocovreenne. Continuing Disability Review Report 541,000 1 60 541,000
0960-0579; SSA-3368 .... ... | Disability Report—Adult ................... 2,258,510 1 95 3,575,974
0960—0681; SSA-3373 ....ceeverieeennn Function Report—Adult .................... 1,734,635 1 61 1,763,546
0960-0635; SSA-3380 .......ccceeennenee Function Report—Adult Third Party 709,700 1 61 721,528
20 CFR 416.964; 20 CFR 404.1564
0960-0144; SSA-3441 ......ccvevenene. Disability Report-Appeal ..........c....... 637,431 1 50 531,193
L1 ] €= USRS 5,881,276 | cooceeeeeeeeeiiiiiiee | e 7,133,241

SSA submitted an Information
Collection Request for clearance to
OMB. We are soliciting comments on
the burden estimate; the need for the
information; its practical utility; ways to
enhance its quality, utility, and clarity;
and ways to minimize the burden on
respondents, including the use of
automated techniques or other forms of
information technology. If you would
like to submit comments, please send
them to the following locations:

Office of Management and Budget, Attn:
Desk Officer for SSA, Fax Number:
202-395-6974, Email address: OIRA_
Submission@omb.eop.gov

Social Security Administration, OLCA,
Attn: Reports Clearance Director, 3100
West High Rise, 6401 Security Blvd.,
Baltimore, MD 21235, Fax: 410-966—
2830, Email address:
OR.Reports.Clearance@ssa.gov

You can submit comments until April 2,
2019, which is 60 days after the
publication of this notice. To receive a
copy of the OMB clearance package,
contact the SSA Reports Clearance
Officer using any of the above contact
methods. We prefer to receive
comments by email or fax.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001, Social Security—
Disability Insurance; 96.002, Social
Security—Retirement Insurance; 96.004,
Social Security—Survivors Insurance;
96.006, Supplemental Security Income.)

List of Subjects
20 CFR Part 404

Administrative practice and
procedure, Blind, Disability benefits,
Old-Age, Survivors, and Disability
Insurance, Reporting and recordkeeping
requirements, Social Security.

20 CFR Part 416

Administrative practice and
procedure, Reporting and recordkeeping
requirements, Supplemental Security
Income (SSI).

Dated: January 2, 2019.
Nancy Berryhill,
Acting Commissioner of Social Security.

For the reasons set out in the
preamble, we propose to amend 20 CFR
part 404 subpart P and part 416 subpart
I as set forth below:

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950-)

Subpart P—Determining Disability and
Blindness

m 1. The authority citation for subpart P
of part 404 continues to read as follows:

Authority: Secs. 202, 205(a)—(b) and (d)-
(h), 216(i), 221(a) and (h)-(j), 222(c), 223,
225, and 702(a)(5) of the Social Security Act
(42 U.S.C. 402, 405(a)—(b) and (d)-(h), 416(i),
421(a) and (h)-(j), 422(c), 423, 425, and
902(a)(5)); sec. 211(b), Pub. L. 104193, 110
Stat. 2105, 2189; sec. 202, Pub. L. 108-203,
118 Stat. 509 (42 U.S.C. 902 note).

m 2. Amend § 404.1564 by:
m a. Removing the sixth sentence of
paragraph (b) introductory text and
paragraph (b)(5);
m b. Redesignating paragraph (b)(6) as
paragraph (c), and
m c. Revising the first sentence of newly
redesignated paragraph (c).

The revision to read as follows:

§404.1564 Your education as a vocational
factor.
* * * * *

(c) Information about your education.
We will ask you how long you attended

school, and whether you are able to
understand, read, and write, and do at
least simple arithmetic calculations.

* % %

m 3. Amend Appendix 2 to Subpart P of
Part 404 by:

m a. Revising 201.00(h)(1)(iv);

m b. Revising the second sentence of
201.00(h)(2);

m c. Revising In 201.00(h)(4)(i);

m d.In 201.00 Table No. 1, revise rules
201.17, 201.18, 201.23, and 201.24;

m e. Revising 202.00(d) and (g)

m . In 202.00 Table No 2, revising rules
202.09, 202.10, 202.16, and 202.17; and
m g. In 203.00 Table No. 3, revising rule
203.01.

The revisions to read as follows:

Appendix 2 to Subpart P of Part 404—

* * * * *
201.00 * * *
mya > * =

(iv) Are illiterate.

(2) * * * It is usually not a significant
factor in limiting such individual’s ability to
make an adjustment to other work, including
an adjustment to unskilled sedentary work,

even when the individuals are illiterate.
* k% %

( 4] * * %

(i) While illiteracy may significantly limit
an individual’s vocational scope, the primary
work functions in most unskilled
occupations involve working with things
(rather than with data or people). In these
work functions, education has the least
significance. Similarly the lack of relevant
work experience would have little
significance since the bulk of unskilled jobs
require no qualifying work experience. Thus,
the functional capacity for a full range of
sedentary work represents sufficient numbers
of jobs to indicate substantial vocational
scope for those individuals age 18-44, even
if they are illiterate.
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TABLE NO. 1—RESIDUAL FUNCTIONAL CAPACITY—MAXIMUM SUSTAINED WORK CAPABILITY LIMITED TO SEDENTARY
WORK AS A RESULT OF SEVERE MEDICALLY DETERMINABLE IMPAIRMENT(S)

Rule Age Education Previous work experience Decision
2017 e Younger individual age llliterate ......occoveveiiieeiieenne Unskilled or none .............. Disabled.
45-49.
20118 . (o [0 TS Limited or Marginal, but ... (o [0 TSRS Not disabled.*
not llliterate.
201.23 ., Younger individual age llliterate .......ccccovveeiiiine Unskilled or none .............. Do.#
18-44.
201.24 ... do i, Limited or Marginal, but ... (o [0 TSR Do.4
not llliterate.
* * * * * (i.e., closely approaching advanced age, 50— significance. Similarly, the lack of relevant
202.00 54) and an individual’s vocational scope is work experience would have little
. . N N " further significantly limited by illiteracy. significance since the bulk of unskilled jobs
* * * * * require no qualifying work experience. The

(d) A finding of disabled is warranted

imi bility for light work, which includes th
where the same factors in paragraph () of (g) While illiteracy may significantly limit =~ capability for light work, which includes the

an individual’s vocational scope, the primary ability to do sedentary work, represents the

this section regarding education and previous o4 el L ost unskilled capability for substantial numbers of such
work experience are present, but where age, occupations relate to working with things jobs. This, in turn, represents substantial
though not advanced, is a factor which (rather than data or people). In these work vocational scope for younger individuals (age
significantly limits vocational adaptability functions, education has the least 18—49), even if they are illiterate.

TABLE NO. 2—RESIDUAL FUNCTIONAL CAPACITY—MAXIMUM SUSTAINED WORK CAPABILITY LIMITED TO LIGHT WORK AS A
RESULT OF SEVERE MEDICALLY DETERMINABLE IMPAIRMENT(S)

Rule Age Education Previous work experience Decision
202.09 ..., Closely approaching ad- llliterate .......ccccvriiiiiiene Unskilled or none .............. Disabled.
vanced age.
202.10 i dO e Limited or Marginal, but ... (o o TR Not disabled.
not llliterate.
202.16 .o Younger individual ............ llliterate .....ccoccveeiiiiiies Unskilled or none .............. Do.
20217 oo dO e, Limited or Marginal, but ... dO e Do.
not llliterate.
203.00
* * * * *

TABLE NO. 3—RESIDUAL FUNCTIONAL CAPACITY—MAXIMUM SUSTAINED WORK CAPABILITY LIMITED TO MEDIUM WORK AS
A RESULT OF SEVERE MEDICALLY DETERMINABLE IMPAIRMENT(S)

Rule Age Education Previous work experience Decision

203.07 e e Marginal or llliterate .......... e *

* * * * * * *
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PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

Subpart I—Determinnig Disability and
Blindness

m 8. The authority citation for subpart I
of part 416 continues to read as follows:

Authority: Secs. 221(m), 702(a)(5), 1611,
1614, 1619, 1631(a), (c), (d)(1), and (p), and
1633 of the Social Security Act (42 U.S.C.
421(m), 902(a)(5), 1382, 1382c, 1382h,
1383(a), (c), (d)(1), and (p), and 1383b); secs.
4(c) and 5, 6(c)—(e), 14(a), and 15, Pub. L. 98—
460, 98 Stat. 1794, 1801, 1802, and 1808 (42
U.S.C. 421 note, 423 note, and 1382h note).

m 9. Amend §416.964 by
m a. Removing the sixth sentence of
paragraph (b) introductory text and
paragraph (b)(5);
m b. Redesignating paragraph (b)(6) as
paragraph (c); and
m c. Revising the first sentence of newly
redesignated paragraph (c)

The revision to read as follows:

§416.964 Your education as a vocational
factor.

(c) Information about your education.
We will ask you how long you attended
school, and whether you are able to
understand, read, and write, and do at

least simple arithmetic calculations.
EE

[FR Doc. 2019-00250 Filed 1-31-19; 8:45 am]
BILLING CODE 4191-02-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[REG-104390-18]

RIN 1545-B0O54

Guidance Related to Section 951A

(Global Intangible Low-Taxed Income);
Hearing

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Proposed rule; notice of hearing.

SUMMARY: This document provides a
notice of public hearing on proposed
regulations relating to section 951A of
the Internal Revenue Code, and added
to the Internal Revenue Code by the Tax
Cuts and Jobs Act, which was enacted
on December 22, 2017.

DATES: The public hearing is being held
on Wednesday, February 13, 2019, at 10
a.m. The IRS must receive speakers’
outlines of the topics to be discussed at
the public hearing by Monday, February
11, 2019.

ADDRESSES: The public hearing is being
held in the IRS Auditorium, Internal
Revenue Service Building, 1111
Constitution Avenue NW, Washington,
DC 20224. Due to building security
procedures, visitors must enter at the
Constitution Avenue entrance. In
addition, all visitors must present a
valid photo identification to enter the
building.

Send Submissions to CC:PA:LPD:PR
(REG-104390-18), Room 5205, Internal
Revenue Service, P.O. Box 7604, Ben
Franklin Station, Washington, DC
20044. Submissions may be hand-
delivered Monday through Friday to
CC:PA:LPD:PR (REG-104390-18),
Couriers Desk, Internal Revenue
Service, 1111 Constitution Avenue NW,
Washington, DC 20224 or sent
electronically via the Federal
eRulemaking Portal at
www.regulations.gov (IRS REG-104390—
18).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Jorge Oben (202) 317-6934; concerning
submissions of comments, the hearing
and/or to be placed on the building
access list to attend the hearing, Regina
Johnson at (202) 317-6901 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:

The subject of the public hearing is
the notice of proposed rulemaking
(REG-104390-18) that was published in
the Federal Register on Wednesday,
October 10, 2018 (83 FR 51072).

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
that submitted written comments by
November 26, 2018 must submit an
outline of the topics to be addressed and
the amount of time to be devoted to
each topic by Monday, February 11,
2019.

A period of 10 minutes is allotted to
each person for presenting oral
comments. After the deadline for
receiving outlines has passed, the IRS
will prepare an agenda containing the
schedule of speakers. Copies of the
agenda will be made available, free of
charge, at the hearing or by contacting
the Publications and Regulations Branch
at (202) 317-6901(not a toll-free
number).

Because of access restrictions, the IRS
will not admit visitors beyond the
immediate entrance area more than 30
minutes before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER

INFORMATION CONTACT section of this
document.

Martin V. Franks,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel (Procedure and Administration).

[FR Doc. 2019-00619 Filed 1-29-19; 4:15 pm]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[REG-115420-18]

RIN 1545-BP03

Investing in Qualified Opportunity
Funds; Hearing

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of public hearing on
proposed rulemaking.

SUMMARY: This document announces a
public hearing on proposed regulations
concerning investing in qualified
opportunity funds (QOF).

DATES: The public hearing is scheduled
for February 14, 2019 at 10 a.m. The
public comment period for these
regulations expired on December 28,
2018. The notice of proposed
rulemaking and notice of hearing
instructed those interested in testifying
at the public hearing to submit a request
to speak and an outline of the topics to
be discussed. The outlines of topics to
be discussed were due by December 28,
2018.

ADDRESSES: The public hearing is being
held in the Auditorium, Internal
Revenue Service Building, 1111
Constitution Avenue NW, Washington,
DC 20224. Due to building security
procedures, visitors must enter at the
Constitution Avenue entrance. In
addition, all visitors must present a
valid photo identification to enter the
building

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Erika Reigle, Office of Associate Chief
Counsel (Income Tax and Accounting)
at (202) 317—-7006 (not a toll-free
number); concerning information, the
hearing and/or to be placed on the
building access list to attend the
hearing, Regina Johnson at (202) 317—
6901 (not toll-free numbers).
SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking and notice of
public hearing that appeared in the
Federal Register on Monday, October
29, 2018 (83 FR 54279) announced that


http://www.regulations.gov

Federal Register/Vol. 84, No. 22/Friday, February 1, 2019/Proposed Rules 1015
a public hearing was scheduled for DATES: Written comments must be I Description of State’s I/M Program
January 10, 2019 at 10 a.m. in the IRS received on or before March 4, 2019. - Eceitlfl‘fatloréss SIPA dUM
: ; ; . Evaluation of State’s - TOVe
Auditorium, Internal Revenue Service ADDRESSES: Submit your comments, Program pp.

Building, 1111 Constitution Avenue
NW, Washington, DC. The subject of the
public hearing contains proposed
regulations that provide guidance under
new section 1400Z-2 of the Internal
Revenue Code (Code) relating to gains
that may be deferred as a result of a
taxpayer’s investment in a qualified
opportunity fund (QOF).

The public comment period for these
regulations expired on December 28,
2018. The notice of proposed
rulemaking and notice of hearing
instructed those interested in testifying
at the public hearing to submit a request
to speak and an outline of the topics to
be discussed. The outlines of topics to
be discussed were due by December 28,
2018. Because of the government
shutdown the public hearing scheduled
for January 10, 2019 at 10:00 a.m. was
not held and is rescheduled for
February 14, 2019.

Martin V. Franks,

Branch Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel, (Procedure and
Administration).

[FR Doc. 2019-00704 Filed 1-29-19; 4:15 pm]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R01-OAR-2016-0168; FRL—9988-29—
Region 1]

Air Plan Approval; Connecticut; Motor
Vehicle Inspection and Maintenance
Program Certification

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
the motor vehicle emissions inspection
and maintenance (I/M) program
certifications contained in State
Implementation Plan (SIP) revisions
submitted by the State of Connecticut
relating to the 2008 8-hour ozone
National Ambient Air Quality Standards
(NAAQS). The SIP revisions pertain to
the Greater Connecticut and the
Connecticut portion of the New York-
Northern New Jersey-Long Island, NY-
NJ-CT moderate ozone nonattainment
areas. The intended effect of this action
is to propose approval of Connecticut’s
motor vehicle emissions I/M program
certifications. This action is being taken
under the Clean Air Act (CAA).

identified by Docket ID No. EPA-R01—
OAR-2016-0168 at https://
www.regulations.gov, or via email to
hubbard.elizabeth@epa.gov. For
comments submitted at Regulations.gov,
follow the online instructions for
submitting comments. Once submitted,
comments cannot be edited or removed
from Regulations.gov, For either manner
of submission, the EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets. Publicly
available docket materials are available
at https://www.regulations.gov or at the
U.S. Environmental Protection Agency,
EPA Region 1 Regional Office, Office of
Ecosystem Protection, Air Quality
Planning Unit, 5 Post Office Square—
Suite 100, Boston, MA. EPA requests
that if at all possible, you contact the
contact listed in the FOR FURTHER
INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding legal holidays.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Hubbard, Air Quality
Planning Unit, U.S. Environmental
Protection Agency, EPA Region 1, 5 Post
Office Square—Suite 100 (Mail Code:
OEP05-2), Boston, MA 02109-3912;
(617) 918—1614; hubbard.elizabeth@
epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

Table of Contents

I. Background and Purpose

IV. Proposed Action
V. Statutory and Executive Order Reviews

I. Background and Purpose

On January 17, 2017, the Connecticut
Department of Energy and
Environmental Protection (DEEP)
submitted a SIP revision regarding the
2008 ozone NAAQS for the Greater
Connecticut moderate nonattainment
area. On August 8, 2017, Connecticut
DEEP submitted a SIP revision for the
State’s portion of the New York-
Northern New Jersey-Long Island (NY-
NJ-CT) moderate nonattainment area for
the 2008 ozone NAAQS. On October 1,
2018, EPA published a final rulemaking
(See 83 FR 49297) approving several
portions of the January 17, 2017 and
August 8, 2017 SIP submittals; the final
rule approved reasonable further
progress (RFP) demonstrations, motor
vehicle emissions budgets (MVEBs),
reasonably available control measures
(RACM) analyses, and contingency
measures for the Greater Connecticut
and the Connecticut portion of the NY-
NJ-CT moderate ozone nonattainment
areas. In this proposed rulemaking
action, we are proposing to approve
submittals for the motor vehicle
emissions inspection and maintenance
(I/M) program certifications for the 2008
ozone NAAQS for both the Greater
Connecticut and the Connecticut
portion of the NY-NJ-CT moderate
nonattainment areas. Although
Connecticut’s January 17, 2017 and
August 8, 2017 submittals also included
attainment demonstrations for the 2008
ozone standard, we are not addressing
those submittals in this proposed
rulemaking. Additional background
information can be found in our October
1, 2018 final rule (83 FR 49297), the
final rule’s associated proposed
rulemaking on August 3, 2018 (83 FR
38104), and at https://
www.regulations.gov within the Docket
ID No. EPA-R01-OAR-2016-0168.

II. Description of State’s I/M Program
Certifications

Under the 2008 ozone NAAQS
requirements, Connecticut is required to
implement a basic I/M program for
light-duty motor vehicles. However, due
to more stringent nonattainment
designations under previous NAAQS
and Connecticut’s inclusion as part of
the Ozone Transport Region (OTR),
Connecticut implements an enhanced I/
M program. The enhanced I/M program
tests gasoline-fueled and diesel-fueled
motor vehicles through 10,000 pounds
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gross vehicle weight rating (GVWR),
requires onboard diagnostic testing on
Model Year (MY) 1996 and newer
vehicles, and requires more
comprehensive tailpipe testing on MY
1995 and older vehicles. The enhanced
I/M program also implements an
Emissions Control Device Inspection
through visual inspection for the
presence of catalytic converter(s) and
other major emissions control
equipment.

III. Evaluation of State’s SIP-Approved
I/M Program

Connecticut’s I/M program was first
approved into the SIP on May 21, 1984
(49 FR 10542) and has been modified
several times to accommodate the CAA
requirements and technological
advancements such as on-board
diagnostic testing. As part of the OTR,
Connecticut is required to implement an
enhanced I/M program in specific areas
per CAA 184(b)(1). Connecticut exceeds
federal requirements by requiring the
enhanced I/M program statewide. EPA
approved revisions to Connecticut’s I/M
program into the SIP in 2008 and 2015
(see 73 FR 74019 and 80 FR 13768
respectively). We find that
Connecticut’s I/M program certifications
further strengthen the SIP and meet
federal requirements.

IV. Proposed Action

We are proposing to approve the
motor vehicle emissions I/M program
certifications included in the attainment
demonstrations submitted by the State
of Connecticut for the 2008 ozone
NAAQS for the Greater Connecticut and
the Connecticut portion of the New
York-Northern New Jersey-Long Island,
NY-NJ-CT moderate nonattainment
areas.

EPA is soliciting public comments on
the issues discussed in this notice or on
other relevant matters. These comments
will be considered before taking final
action. Interested parties may
participate in the Federal rulemaking
procedure by submitting written
comments to this proposed rulemaking
by following the instructions listed in
the ADDRESSES section of this Federal
Register.

V. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.

Accordingly, this proposed action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this proposed action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e This action is not expected to be an
Executive Order 13771 regulatory action
because this action is not significant
under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: December 21, 2018.

Alexandra Dunn,

Regional Administrator, EPA Region 1.
[FR Doc. 2019-00656 Filed 1-31-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R04-OAR-2018-0018; FRL-9988-82—
Region 4]

Air Plan Approval; Kentucky: Jefferson
County Prevention of Significant
Deterioration

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
two revisions to the Jefferson County
portion of the Kentucky State
Implementation Plan (SIP), submitted
by the Commonwealth of Kentucky,
through the Energy and Environment
Cabinet (Cabinet), with letters dated
August 25, 2017, and March 15, 2018.
The proposed SIP revisions were
submitted by the Cabinet on behalf of
the Louisville Metro Air Pollution
Control District (District) and make
amendments to Jefferson County’s
regulation regarding the prevention of
significant deterioration (PSD)
permitting program. This action is being
proposed pursuant to the Clean Air Act
(CAA or Act).

DATES: Comments must be received on
or before March 4, 2019.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2018-0018 at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
EPA may publish any comment received
to its public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
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considered the official comment and
should include discussion of all points
you wish to make. EPA will generally
not consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Andres Febres, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air, Pesticides
and Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW, Atlanta,
Georgia 30303—8960. The telephone
number is (404) 562—8966. Mr. Febres
can also be reached via electronic mail
at febres-martinez.andres@epa.gov.
SUPPLEMENTARY INFORMATION:

I. What action is EPA proposing?

EPA is proposing to approve changes
to the Jefferson County portion of the
Kentucky SIP that were provided to EPA
through two letters dated August 25,
2017, and March 15, 2018.1 EPA is
proposing to approve portions of these
SIP revisions that make changes to the
District’s Regulation 2.05—Prevention of
Significant Deterioration of Air Quality,
which applies to the construction and
modification of any major stationary
source in areas designated as attainment
or unclassifiable as required by part C
of title I of the CAA. These revisions are
intended to make the Jefferson County
PSD permitting regulation consistent
with the federal requirements, as
promulgated by EPA.2 The August 25,
2017, and March 15, 2018, SIP revisions
update the incorporation by reference
(IBR) date found at Regulation 2.05 from

1EPA notes that the Agency received the SIP
revisions on August 29, 2017, and March 18, 2018.

2EPA’s regulations governing the implementation
of New Source Review (NSR) permitting programs
are contained in 40 CFR 51.160—51.166; 52.21,
52.24; and part 51, Appendix S. The CAA NSR
program is composed of three separate programs:
PSD, nonattainment NSR (NNSR), and Minor NSR.
The PSD program is established in part C of title
I of the CAA and applies in areas that meet the
National Ambient Air Quality Standards
(NAAQS)—*“attainment areas”—as well as areas
where there is insufficient information to determine
if the area meets the NAAQS—‘‘unclassifiable
areas.” The NNSR program is established in part D
of title I of the CAA and applies in areas that are
not in attainment of the NAAQS—‘nonattainment
areas.” The Minor NSR program addresses
construction or modification activities that do not
qualify as “major” and applies regardless of the
designation of the area in which a source is located.
Together, these programs are referred to as the NSR
programs.

July 1, 2010, to July 15, 2017, for the
federal PSD permitting regulations at 40
CFR 52.21. By updating the IBR date for
40 CFR 52.21, Jefferson County is
making the following changes to their
PSD regulations: (1) Adopting
“increments” for the PM, s National
Ambient Air Quality Standard
(NAAQS); (2) adopting updated
greenhouse gases (GHGs) provisions; (3)
incorporating grandfathering provisions
for the 2012 primary annual PM, s
NAAQS and the 2015 8-hour ozone
NAAQS, as well as adopting the repeal
of grandfathering provisions for the old
PM, s NAAQS; and (4) incorporating a
correction to the definition of “regulated
NSR pollutant” for PSD. These changes
are discussed in more detail in the
following sections.3

II. Background
A. 1997 PM> s NAAQS Implementation

1. Implementation of NSR for the PM, 5
NAAQS and Grandfathering Provisions

On May 16, 2008 (73 FR 28321), EPA
published the “Implementation of the
New Source Review (NSR) Program for
Particulate Matter Less than 2.5
Micrometers (PM, )"’ Final Rule
(hereinafter referred to as the NSR PM, 5
Rule). The 2008 NSR PM, s Rule revised
the NSR program requirements to
establish the framework for
implementing preconstruction permit
review for the PM5, s NAAQS in both
attainment and nonattainment areas. As
indicated in the 2008 NSR PM. s Rule,
major stationary sources seeking permits
must begin directly satisfying the PM- s
requirements, as of the effective date of
the rule, rather than relying on PM,, as
a surrogate, with two exceptions. The
first exception was a ‘“‘grandfathering”
provision in the federal PSD program at
40 CFR 52.21(i)(1)(xi). This
grandfathering provision applied to

3EPA has not approved, and is not currently
proposing to approve into the Jefferson County
portion of the Kentucky SIP, the provisions of the
Ethanol Rule (May 1, 2007; 72 FR 24060), that seek
to exclude facilities that produce ethanol through
a natural fermentation process, from the definition
of “chemical process plants” in the major NSR
source permitting program found at 40 CFR
52.21(b)(1)(i)(a) and (b)(1)(iii)(t). Additionally, EPA
notes that the PSD provisions found at 40 CFR
52.21(b)(2)(v) and (b)(3)(iii)(c), regarding the
Fugitive Emissions Rule (December 19, 2008; 73 FR
77882), were initially stayed for an 18-month period
on March 31, 2010, and subsequently stayed
indefinitely by the Fugitive Emissions Interim Rule,
on March 30, 2011 (76 FR 17548). These fugitive
emissions provisions are automatically stayed in
the Jefferson County portion of the Kentucky SIP,
under the SIP-approved “automatic rescission
clause” at Regulation 2.05, which provides that in
the event that EPA or a federal court stays, vacates,
or withdraws any section or subsection of 40 CFR
52.21, that section or subsection shall automatically
be deemed stayed, vacated or withdrawn.

sources that had applied for, but had not
yet received, a final and effective PSD
permit before the July 15, 2008, effective
date of the May 2008 final rule. The
second exception was that states with
SIP-approved PSD programs could
continue to implement a policy in
which PM;, served as a surrogate for
PMs 5 for up to three years (until May
2011) or until the individual revised
state PSD programs for PM, s were
approved by EPA, whichever came
first.

On May 18, 2011 (76 FR 28646), EPA
took final action to repeal the PM, 5
grandfathering provision contained in
the federal PSD program at 40 CFR
52.21(i)(1)(xi). This final action also
ended the use of the 1997 PM,¢
Surrogate Policy for PSD permits under
the federal PSD program at 40 CFR
52.21. In effect, any PSD permit
applicant previously covered by the
grandfathering provision (for sources
that completed and submitted a permit
application before July 15, 2008)  that
did not have a final and effective PSD
permit before the effective date of the
repeal will not be able to rely on the
1997 PM, Surrogate Policy to satisfy
the PSD requirements for PM, s.

The NSR PM, s Rule also established
the following NSR requirements to
implement the PM, s NAAQS: (1)
Required NSR permits to address
directly emitted PM; s and precursor
pollutants; (2) established significant
emission rates for direct PM, s and
precursor pollutants (including sulfur
dioxide and oxides of nitrogen); (3)
established PM, 5 emission offsets; and
(4) required states to account for gases
that condense to form particles
(“condensables’) in PM» s and PM;o
emission limits in PSD or NNSR
permits. In addition, the NSR PM s Rule
gives states the option of allowing
interpollutant trading for the purpose of
precursor offsets under the PM, s NNSR
program.6

4 After EPA promulgated the NAAQS for PM, s in
1997, the Agency issued a guidance document
entitled “Interim Implementation of New Source
Review Requirements for PM, s,” which allows for
the regulation of PM( as a surrogate for PM, s until
significant technical issues were resolved (the
“PM, Surrogate Policy”). John S. Seitz, EPA,
October 23, 1997.

5 Sources that applied for a PSD permit under the
federal PSD program on or after July 15, 2008, are
already excluded from using the 1997 PM,q
Surrogate Policy as a means of satisfying the PSD
requirements for PM,s. See 73 FR 28321.

60n July 21, 2011, as a result of reconsidering the
interpollutant trading (IPT) policy, EPA issued a
memorandum indicating that the existing preferred
precursor offset ratios associated with the IPT
policy and promulgated in the NSR PM, s Rule were
no longer considered approvable. The
memorandum stated that any PM, s precursor offset
ratio submitted as part of the NSR SIP for PM, 5

Continued
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By revising the IBR date of 40 CFR
52.21 to July 15, 2017, Jefferson
County’s August 25, 2017, and March
15, 2018, SIP revisions capture the
repeal of this grandfathering provision
as promulgated by EPA on May 18, 2011
(76 FR 28646). However, this
grandfathering provision was never
incorporated into the Jefferson County
portion of the Kentucky SIP, and so this
action does not change the SIP for this
grandfathering provision. Further
details can be found in Section III
below, under our analysis of the
Commonwealth’s submittal.

2. PM, 5 Condensables Correction Rule

Among the changes included in the
2008 NSR PM; s Rule mentioned in
Section II.A.1 above, EPA revised the
definition of “regulated NSR pollutant”
for PSD and NNSR to add a paragraph
providing that “particulate matter (PM)
emissions, PM» 5 emissions and PM,o
emissions shall include gaseous
emissions from a source or activity
which condense to form particulate
matter at ambient temperatures’” and
that on or after January 1, 2011, “such
condensable particulate matter shall be
accounted for in applicability
determinations and in establishing
emissions limitations for PM, PM, s and
PM,o in permits.” See 73 FR 28321 at
28348 (May 16, 2008). A similar
paragraph added to the NNSR rule did
not include “particulate matter (PM)
emissions.” See 40 CFR
51.165(a)(1)(xxxvii)(D).

On October 25, 2012 (77 FR 65107),
EPA took final action to amend the
definition, promulgated in the 2008
NSR PM: s Rule, of “regulated NSR
pollutant” contained in the PM
condensable provision at 40 CFR
51.166(b)(49)(vi), 52.21(b)(50)(i) and
Appendix S to 40 CFR 51 (hereinafter
referred to as the PM, 5 Condensables
Correction Rule). The PM, 5
Condensables Correction Rule removed
the inadvertent requirement in the 2008
NSR PM> 5 Rule that the measurement of
condensable particulate matter be
included as part of the measurement
and regulation of “particulate matter
emissions” under the PSD program. The
term “‘particulate matter emissions”
includes only filterable particles that are
larger than PM, 5 and larger than PM;.

By revising the IBR date of 40 CFR
52.21 to July 15, 2017, Jefferson

nonattainment areas would need to be accompanied
by a technical demonstration exhibiting how the
ratios are suitable for that particular nonattainment
area. See Memorandum from Gina McCarthy to
Regional Air Division Directors, ‘“‘Revised Policy to
Address Reconsideration of Interpollutant Trading
Provisions for Fine Particles (PM2s)” (July 21, 2011)
(available at https://www3.epa.gov/scram001/
guidance/clarification/pm25trade.pdf).

County’s August 25, 2017, and March
15, 2018, SIP revisions capture the PM, 5
Condensables Correction Rule
promulgated by EPA on October 25,
2012 (77 FR 65107).

3. PM, 5 PSD-Increment-SILs-SMC Rule

On October 20, 2010 (75 FR 64863),
EPA published a final rulemaking
entitled ‘“Prevention of Significant
Deterioration (PSD) for Particulate
Matter Less than 2.5 Micrometers
(PM,5),” amending the requirements for
PM_ s under the federal PSD program
(also referred to as the PM, s PSD-
Increments-SILs-SMC Rule). The
October 20, 2010, final rulemaking
established the following: (1) PM> s
increments pursuant to section 166(a) of
the CAA to prevent significant
deterioration of air quality in areas
meeting the NAAQS; (2) PM 5
Significant Impact Levels (SILs) for PSD
and NNSR; and (3) Significant
Monitoring Concentration (SMC) for
PSD purposes.

Subsequently, in response to a
challenge to the PM, 5 SILs and SMC
provisions of the PM, s PSD-Increment-
SILs-SMC Rule, the D.C. Circuit vacated
and remanded to EPA the portions of
the rule addressing PM, s SILs, except
for the PM; 5 SILs promulgated in EPA’s
NNSR rules at 40 CFR 51.165(b)(2). See
Sierra Club v. EPA, 705 F.3d 458, 469
(D.C. Cir. 2013). The D.C. Circuit also
vacated the parts of the rule establishing
a PM, s SMC for PSD purposes. Id. EPA
removed these vacated provisions in a
December 9, 2013 (78 FR 73698), final
rule.

The PM, s SILs promulgated in EPA’s
NNSR regulations at 40 CFR
51.165(b)(2) were not vacated by the
D.C. Circuit because unlike the SILs
promulgated in the PSD regulations (40
CFR 51.166, 52.21), the SILs
promulgated in the NNSR regulations at
40 CFR 51.165(b)(2) do not serve to
exempt a source from conducting a
cumulative air quality analysis. Rather,
the SILs promulgated at 40 CFR
51.165(b)(2) establish levels at which a
proposed new major source or major
modification located in an area
designated as attainment or
unclassifiable for any NAAQS would be
considered to cause or contribute to a
violation of a NAAQS in any area. For
this reason, the D.C. Circuit left the
PM, 5 SILs at 40 CFR 51.165(b)(2) in
place.

By revising the IBR date of 40 CFR
52.21 to July 15, 2017, Jefferson
County’s August 25, 2017, and March
15, 2018, SIP revisions incorporate the
PM, s increment and do not incorporate
the PM, s SILs and SMC provisions for
PSD permitting that were vacated and

remanded elements of the PM, 5 PSD-
Increment-SILs-SMC Rule.

B. Greenhouse Gases and Plantwide
Applicability Limits

On January 2, 2011, emissions of
GHGs were, for the first time, covered
by the PSD and title V operating permit
programs.” To establish a process for
phasing in the permitting requirements
for stationary sources of GHGs under the
CAA PSD and title V programs, on June
3, 2010 (75 FR 31514), EPA published
a final rule entitled “Prevention of
Significant Deterioration and Title V
Greenhouse Gas Tailoring Rule”
(hereinafter referred to as the GHG
Tailoring Rule). In Step 1 of the GHG
Tailoring Rule, which began on January
2, 2011, EPA limited application of PSD
and title V requirements to sources of
GHG emissions only if they were subject
to PSD or title V “anyway’’ due to their
emissions of pollutants other than
GHGs. These sources are referred to as
“anyway sources.”

In Step 2 of the GHG Tailoring Rule,
which applied as of July 1, 2011, the
PSD and title V permitting requirements
applied to some sources that were
classified as major sources based solely
on their GHG emissions or potential to
emit GHGs. Step 2 also applied PSD
permitting requirements to
modifications of otherwise major
sources that would increase only GHG
emissions above the level in EPA
regulations. EPA generally described the
sources covered by PSD during Step 2
of the GHG Tailoring Rule as “Step 2
sources” or “GHG-only sources.”

Subsequently, EPA published the
GHG Step 3 Rule on July 12, 2012 (77
FR 41051). In this rule, EPA decided
against further phase-in of the PSD and
title V requirements for sources emitting
lower levels of GHG emissions. Thus,
the thresholds for determining PSD
applicability based on emissions of
GHGs remained the same as established
in Step 2 of the Tailoring Rule.

In addition, the July 12, 2012 (77 FR
41051), final rule revised EPA
regulations under 40 CFR part 52 for
establishing plant-wide applicability
limits (PALs) for GHG emissions. A PAL
establishes a site-specific plantwide
emission level for a pollutant that
allows the source to make changes at the
facility without triggering the
requirements of the PSD program,
provided that emissions do not exceed
the PAL level. Under EPA’s
interpretation of the federal PAL

7 See the rule entitled “Reconsideration of
Interpretation of Regulations that Determine
Pollutants Covered by Clean Air Act Permitting
Programs,” Final Rule, 75 FR 17004 (April 2, 2010).
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provisions, such PALs are already
available under PSD for non-GHG
pollutants and for GHGs on a mass
basis. EPA revised the PAL regulations
to allow for GHG PALs to be established
on a carbon dioxide equivalent (CO»e) 8
basis as well. EPA finalized these
changes in an effort to streamline
federal and SIP PSD permitting
programs by allowing sources and
permitting authorities to address GHGs
using PALs in a manner similar to the
use of PALs for non-GHG pollutants.

On June 23, 2014, the U.S. Supreme
Court addressed the application of
stationary source permitting
requirements to GHG emissions in
Utility Air Regulatory Group (UARG) v.
EPA, 134 S. Ct. 2427 (2014). The
Supreme Court upheld EPA’s regulation
of Step 1—or “anyway’’ sources—but
held that EPA may not treat GHGs as air
pollutants for the purposes of
determining whether a source is a major
source (or a modification thereof) and
thus require the source to obtain a PSD
or title V permit. Therefore, the Court
invalidated PSD and title V permitting
requirements for Step 2 sources.

In accordance with the Supreme
Court decision, on April 10, 2015, the
D.C. Circuit issued an Amended
Judgment vacating the regulations that
implemented Step 2 of the GHG
Tailoring Rule, but not the regulations
that implement Step 1 of the GHG
Tailoring Rule. Coalition for
Responsible Regulation, Inc. v. EPA, 606
Fed. Appx. 6, 7 (D.C. Cir. 2015). With
respect to Step 2 sources, the D.C.
Circuit’s Judgment vacated EPA
regulations under review (including 40
CFR 51.166(b)(48)(v) and 40 CFR
52.21(b)(49)(v)) ““to the extent they
require a stationary source to obtain a
PSD permit if greenhouse gases are the
only pollutant, (i) that the source emits
or has the potential to emit above the
applicable major source thresholds, or
(ii) for which there is a significant
emissions increase from a
modification.” Id. at 7-8.

EPA promulgated a final rule on
August 19, 2015, entitled “Prevention of
Significant Deterioration and Title V
Permitting for Greenhouse Gases:
Removal of Certain Vacated Elements.”
See 80 FR 50199 (August 19, 2015). The
rule removed from the federal
regulations the portions of the PSD
permitting provisions for Step 2 sources
that were vacated by the D.C. Circuit

8CO> equivalent (CO.e) emissions refers to
emissions of six recognized GHGs other than CO,
which are scaled to equivalent CO, emissions by
relative global warming potential values, then
summed with CO> to determine a total equivalent
emissions value. See 40 CFR 51.166(48)(ii) and
52.21(49)(ii).

(i.e., 40 CFR 51.166(b)(48)(v) and
52.21(b)(49)(v)). EPA therefore no longer
has the authority to conduct PSD
permitting for Step 2 sources, nor can
EPA approve provisions submitted by a
state for inclusion in its SIP providing
this authority. In addition, on October 3,
2016 (81 FR 68110), EPA proposed to
revise provisions in the PSD permitting
regulations applicable to GHGs to fully
conform with UARG and the Amended
Judgment, but those revisions have not
been finalized.

By revising the IBR date of 40 CFR
52.21, Jefferson County’s August 25,
2017, and March 15, 2018, SIP revisions
capture the GHG Tailoring Rule as of the
updated effective date of July 15, 2017.9

C. Grandfathering Provisions for the
2012 Primary Annual PM> s and 2015
Ozone NAAQS

Pursuant to section 165(a)(3)(B) of the
CAA and the implementing PSD
regulations at 40 CFR 52.21(k)(1) and
51.166(k)(1), EPA requires that PSD
permit applications include a
demonstration that emissions from the
proposed facility will not cause or
contribute to a violation of any NAAQS
that is in effect on the date the PSD
permit is issued. On January 15, 2013
(78 FR 3086), and October 26, 2015 (80
FR 65292), EPA published new primary
annual PM, s NAAQS and 8-hour ozone
NAAQS, respectively. In these two
revisions to the NAAQS, EPA
established limited grandfathering
provisions for certain PSD permit
applications pending on the effective
date of these revised NAAQS.
Additionally, the revisions to both
standards included the option to allow
states and other air agencies that issue
PSD permits under SIP-approved PSD
programs to adopt a comparable
grandfathering provision, as long as the
provision is at least as stringent as that
added to 40 CFR 51.166.

For the 2012 primary annual PM, s
NAAQS, sources with PSD permit
applications that meet one of the
following conditions would be allowed
to give a demonstration that the source
requesting the permit does not cause or
contribute to a violation of the NAAQS
based on the previous 1997 primary
annual PM, 5 standard instead of the
revised 2012 standard: (1) Applications
that have been determined to be

9 As noted earlier in footnote #3, Jefferson County
has an “automatic rescission clause”” approved into
the SIP at Regulation 2.05, which provides that in
the event that EPA or a federal court stays, vacates,
or withdraws any section or subsection of 40 CFR
52.21, that section or subsection shall automatically
be deemed stayed, vacated or withdrawn from
Jefferson County’s SIP-approved PSD program at
Regulation 2.05.

complete on or before December 14,
2012; or (2) applications for which
public notice of a draft permit or
preliminary determination has been
published as of the effective date of the
revised 2012 PM, s NAAQS (March 18,
2013).

For the 2015 8-hour ozone NAAQS
revision, sources with PSD permit
applications that meet one of the
following conditions would be allowed
to give a demonstration that the source
requesting the permit does not cause or
contribute to a violation of the NAAQS
based on the previous 2008 8-hour
ozone standard, instead of the revised
2015 standard: (1) Applications for
which the reviewing authority has
formally determined that the
application is complete on or before
October 1, 2015; or (2) applications for
which the reviewing authority has first
published a public notice of the draft
permit or preliminary determination
before the effective date of the revised
2015 8-hour ozone NAAQS (December
28, 2015).

By revising the IBR date of 40 CFR
52.21 to July 15, 2017, Jefferson
County’s August 25, 2017, and March
15, 2018, SIP revisions incorporate both
the 2012 annual PM, s and 2015 8-hour
ozone grandfathering provisions for the
PSD program.

III. Analysis of State Submittal

Jefferson County currently has a SIP-
approved NSR program for PSD under
Regulation 2.05 of the Louisville Metro
Air Pollution Control District
regulations, which adopts the necessary
provisions by way of an IBR of the
federal PSD regulations found at 40 CFR
52.21. The current SIP-approved version
of Regulation 2.05 is version 10, which
contains an IBR date of July 1, 2010. The
August 25, 2017, SIP revision requests
for EPA to adopt version 12 of
Regulation 2.05 into the SIP, which
updates the IBR date to July 15, 2016.10

10 There is a redline-strikeout for version 11 of
Regulation 2.05 in the Docket for this proposed
rulemaking. EPA never adopted version 11 of
Regulation 2.05 into the SIP. However, version 11
was previously submitted to EPA for adoption on
December 21, 2016. In version 11 of Regulation
2.05, Jefferson County proposed to eliminate the
IBR date for 40 CFR 52.21, and substitute it with
a reference to the specified version of 52.21 found
in Regulation 1.15 of the Louisville Metro Air
Pollution Control District regulations. However,
Regulation 1.15 is not a SIP-approved regulation. To
prevent this gap, Jefferson County withdrew version
11 of Regulation 2.05 from EPA consideration. In
the cover letter for the August 25, 2017, SIP revision
being proposed for approval in this notice, Jefferson
County withdrew the request to adopt version 11
from their December 21, 2016, submittal, but
specified that the redline strikeout for that version
would remain in the submittal for reference
purposes.
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Subsequently, the March 15, 2018, SIP
revision requests for EPA to adopt
version 13 of Regulation 2.05 into the
SIP, which updates the IBR date to July
15, 2017.

As mentioned in Section I, the effects
of changing the IBR date for 40 CFR
52.21, include the following changes: (1)
Adopting “increments” for the PM; 5
NAAQS; (2) adopting updated GHGs
provisions; (3) incorporating
grandfathering provisions for the 2012
primary annual PM> s NAAQS and the
2015 8-hour ozone NAAQS, as well as
adopting the repealed grandfathering
provisions for the old PM, s NAAQS;
and (4) incorporating a correction to the
definition of “regulated NSR pollutant”
for PSD. These changes are discussed in
more detail below.

First, Jefferson County’s IBR update
adopts PSD provisions promulgated in
the PM, 5 PSD Increment-SILs-SMC
Rule, in particular the PSD increments
for PM, s annual and 24-hour NAAQS.
These provisions include: (1) The PM> 5
increments as promulgated at 40 CFR
52.21(c)(1) and (p)(5) (for Class I
Variances); and (2) amendments to the
terms “major source baseline date” (at
40 CFR 52.21(b)(14)(i)(c)), “minor
source baseline date” (including
establishment of the ““trigger date”) (at
section 52.21(b)(14)(ii)(c)) and “‘baseline
area”’ (as amended at 52.21(b)(15)(i)).
These changes provide for the
implementation of the PM, s PSD
increments for the PM, s NAAQS in
Jefferson County’s PSD program.

As mentioned above in Section IL.A.3,
the PM> s SILs and SMC portion of the
PM, 5 PSD-Increment-SILs-SMC Rule
has since been vacated by the D.C.
Circuit’s January 22, 2013, decision
(Sierra Club v. EPA, 705 F.3d 458), and
EPA subsequently removed the vacated
provisions from 40 CFR 52.21 (78 FR
73698). For this reason, Jefferson
County’s IBR updates simply adopt the
increments portion of the PM, s PSD-
Increment-SILs-SMC Rule. EPA has
made the preliminary determination to
approve the aforementioned PSD
permitting provisions promulgated in
the PM5 s PSD Increment-SILs-SMC Rule
into the Jefferson County portion of the
Kentucky SIP.

Second, Jefferson County’s IBR update
adds updated PSD permitting
requirements for GHGs. This includes
the incorporation of the GHG Step 3
Rule provisions, which will allow GHG-
emitting sources to obtain PALs for their
GHG emissions on a CO,e basis. As
explained in Section II.B above, a PAL
establishes a site-specific plantwide
emission level for a pollutant, which
allows the source to make changes to
individual units at the facility without

triggering the requirements of the PSD
program, provided that facility-wide
emissions do not exceed the PAL.

Additionally, the federal GHG PAL
regulations include provisions that
apply solely to GHG-only, or Step 2,
sources. Some of these provisions may
no longer be applicable in light of the
Supreme Court’s decision in UARG and
the D.C. Circuit’s Amended Judgment.
Since the Supreme Court has
determined that sources and
modifications may not be defined as
“major” solely on the basis of GHGs
emitted or increased, PALs for GHGs
may no longer have value in some
situations where a source might have
triggered PSD based on GHG emissions
alone. EPA has proposed action in an
October 3, 2016 (81 FR 68110),
proposed rule to clarify the GHG PAL
rules. However, PALs for GHGs may
still have a role to play in determining
whether a source that is already subject
to PSD for a pollutant other than GHGs
should also be subject to PSD for GHGs.

The existing GHG PALs regulations
do not add new requirements for
sources or modifications that only emit
or increase greenhouse gases above the
major source threshold or the 75,000 ton
per year GHG level in 40 CFR
52.21(b)(49)(iv). Rather, the PAL
provisions provide increased flexibility
to sources that wish to address their
GHG emissions in a PAL.

EPA discussed the effects of PALs in
the Supplemental Environmental
Analysis of the Impact of the 2002 Final
NSR Improvement Rules (November 21,
2002) (Supplemental Analysis). The
Supplemental Analysis explained,
“[tlhe EPA expects that the adoption of
PAL provisions will result in a net
environmental benefit. Our experience
to date is that the emissions caps found
in PAL-type permits result in real
emissions reductions, as well as other
benefits.” Supplemental Analysis at 6;
see also 76 FR 49313, 49315 (August 10,
2011). Since this flexibility may still be
valuable to sources in at least one
context described above, EPA believes
that it is appropriate to propose
approval of these provisions into the
Jefferson County portion of the
Kentucky SIP.

Moreover, Jefferson County’s IBR
update incorporates the Federal PSD
provisions as of July 15, 2017, which is
after the UARG decision, the D.C.
Circuit’s Amended Judgment, and EPA’s
August 19, 2015, Good Cause GHG Rule.
Therefore, Jefferson County’s
incorporation includes fixes to the
Federal rules to discontinue regulation
of GHG-only, or Step 2, sources. EPA
has preliminarily concluded that
approving the updated effective date

into the Jefferson County portion of the
Kentucky SIP will not interfere with any
applicable requirement concerning
attainment and reasonable further
progress (as defined in section 171), or
any other applicable requirement of the
CAA.

Third, Jefferson County’s IBR update
incorporates revisions to the PSD
permitting requirements for both the
2012 primary annual PM, s NAAQS, as
promulgated on January 15, 2013 (78 FR
3086), and the 2015 ozone 8-hour
NAAQS, as promulgated on October 26,
2015 (80 FR 65292). The new
incorporation by reference date adds
limited grandfathering provisions for
both standards that allows sources who
are eligible to meet the previous
standard for these NAAQS instead of
the newly promulgated standards. EPA
is proposing to approve these
grandfathering provisions of the 2012
primary annual PM; s and the 2015 8-
hour ozone NAAQS, as incorporated by
reference. EPA has preliminarily
concluded that this change will not
interfere with any applicable
requirement concerning attainment and
reasonable further progress (as defined
in section 171), or any other applicable
requirement of the CAA. The rationale
for allowing states to include these
grandfathering provisions into their SIPs
is discussed in detail at 78 FR 3086
(January 15, 2013) (2012 primary annual
PM, s NAAQS) and 80 FR 65292
(October 26, 2015) (2015 8-hour ozone
NAAQS).

In addition, the IBR date change
captures the removal of the PM, s
grandfathering provision contained in
the federal PSD program at 40 CFR
52.21(i)(1)(xi), as promulgated by EPA
on May 18, 2011 (76 FR 28646), which
ended the use of the 1997 PM,o
Surrogate Policy for PSD permits.
Although the July 1, 2010, effective date
in Jefferson County’s current SIP-
approved version of Regulation 2.05
(version 10) did capture the original
incorporation of this grandfathering
provision, EPA’s approval of this
version was done after the May 18, 2011
repeal of the 1997 PM;, Surrogate
Policy. See 77 FR 62150 (October 12,
2012). Because of this, EPA specified in
the October 12, 2012 final rulemaking
that it was not taking action to approve
this provision. With the IBR date change
proposed for approval now, this
provision would now be removed from
the Jefferson County PSD programs, but
because EPA never approved this
change into the Jefferson County portion
of the Kentucky SIP, no action is needed
to remove it from the SIP.

Lastly, Jefferson County’s IBR update
adopts changes made by EPA in the
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PM, 5 Condensables Correction Rule as
promulgated on October 25, 2012 (77 FR
65107). As explained in Section II.A.2,
the Federal rule corrected an
inadvertent error in the definition of
“regulated NSR pollutant” at 40 CFR
52.21(b)(50). In the Condensable
Correction Rule, EPA explained that
requiring inclusion of condensable PM
in measurements of “particulate matter
emissions” would have little (if any)
effect on preventing significant air
quality deterioration or on efforts to
attain the primary and secondary PM
NAAQS. Therefore, EPA has
preliminarily concluded that this
change to Jefferson County’s portion of
the Kentucky SIP is consistent with the
current Federal rule, will not interfere
with attainment or maintenance of the
PM NAAQS, any applicable
requirement concerning attainment and
reasonable further progress (as defined
in section 171), or any other applicable
requirement of the CAA, and is
proposing to approve these revisions
into the Jefferson County portion of the
Kentucky SIP.

IV. Incorporation by Reference

In this document, EPA is proposing to
include in a final EPA rule regulatory
text that includes incorporation by
reference. In accordance with
requirements of 1 CFR 51.5, EPA is
proposing to incorporate by reference
Jefferson County’s Regulation 2.05,
Prevention of Significant Deterioration
of Air Quality, version 13, which is
intended to make the Jefferson County
PSD permitting regulation consistent
with the federal requirements and is
state effective January 17, 2018. EPA has
made, and will continue to make, these
materials generally available through
www.regulations.gov and at the EPA
Region 4 office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

V. Proposed Action

EPA is proposing to approve changes
to the Jefferson County portion of the
Kentucky SIP that were provided to EPA
through two letters dated August 25,
2017, and March 15, 2018, to update the
IBR date for the Federal requirements of
the PSD program found at 40 CFR 52.21.
This SIP revision is intended to make
Jefferson County’s PSD permitting rule
consistent with the Federal
requirements, as promulgated by EPA.
The August 25, 2017, SIP revision
updates the IBR date at Jefferson
County’s Regulation 2.05—Prevention of
Significant Deterioration of Air Quality,
to July 15, 2016, for the federal PSD
permitting regulations at 40 CFR 52.21.

Subsequently, the March 15, 2018, SIP
revision updates the IBR date at
Jefferson County’s Regulation 2.05 to
July 15, 2017.

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. This action merely proposes to
approve state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this proposed action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: December 17, 2018.
Mary S. Walker,
Acting Regional Administrator, Region 4.
[FR Doc. 2019-00781 Filed 1-31-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R01-OAR-2018-0791; FRL-9988-43—
Region 1]

Air Plan Approval; Massachusetts;
Regional Haze Five-Year Progress
Report State Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
the Massachusetts regional haze
progress report submitted as a State
Implementation Plan (SIP) revision on
February 9, 2018. This revision
addresses the requirements of the Clean
Air Act and its implementing
regulations that states submit periodic
reports describing progress toward
reasonable progress goals established for
regional haze and a determination of
adequacy of the state’s existing regional
haze SIP. Massachusetts’ progress report
notes that Massachusetts has
implemented the measures in the
regional haze SIP due to be in place by
the date of the progress report and that
visibility in the federal Class I areas
affected by emissions from
Massachusetts is improving and has
already met the applicable reasonable
progress goals for 2018. The EPA is
proposing approval of Massachusetts’
determination that the Commonwealth’s
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regional haze SIP is adequate to meet
these reasonable progress goals for the
first implementation period, which
extends through 2018, and requires no
substantive revision at this time.

DATES: Written comments must be
received on or before March 4, 2019.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R01-
OAR-2018-0791 at https://
www.regulations.gov, or via email to
mcwilliams.anne@epa.gov. For
comments submitted at Regulations.gov,
follow the online instructions for
submitting comments. Once submitted,
comments cannot be edited or removed
from Regulations.gov. For either manner
of submission, the EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the “For
Further Information Contact” section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets. Publicly
available docket materials are available
at https://www.regulations.gov or at the
U.S. Environmental Protection Agency,
EPA Region 1 Regional Office, Office of
Ecosystem Protection, Air Quality
Planning Unit, 5 Post Office Square—
Suite 100, Boston, MA. EPA requests
that if at all possible, you contact the
contact listed in the FOR FURTHER
INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding legal holidays.

FOR FURTHER INFORMATION CONTACT:
Anne K. McWilliams, Air Quality Unit,
U.S. Environmental Protection Agency,
EPA Region 1, 5 Post Office Square—
Suite 100, (Mail code OEP05-2), Boston,
MA 02109—3912, tel. (617) 918—-1697,
email mewilliams.anne@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.

Table of Contents

I. Background and Purpose
II. EPA’s Evaluation of Massachusetts’ SIP
Revision
A. Regional Haze Progress Report
B. Determination of Adequacy of Existing
Regional Haze Plan
III. Proposed Action
IV. Statutory and Executive Order Reviews

I. Background and Purpose

States are required to submit a
progress report in the form of a SIP
revision that evaluates progress towards
the reasonable progress goals (RPGs) for
each mandatory Class I federal area?
(Class I area) within the state and in
each Class I area outside the state which
may be affected by emissions from
within the state. See 40 CFR 51.308(g).
In addition, the provisions of 40 CFR
51.308(h) require states to submit, at the
same time as the 40 CFR 51.308(g)
progress report, a determination of
adequacy of the state’s existing regional
haze SIP. The progress report SIP for the
first planning period is due five years
after submittal of the initial regional
haze SIP. On December 30, 2011, the
Massachusetts Department of
Environmental Protection (MassDEP)
submitted the Commonwealth’s first
regional haze SIP in accordance with 40
CFR 51.308.2 On February 9, 2018,
MassDEP submitted, as a revision to its
SIP, its progress report which detailed
the progress made in the first planning
period toward the implementation of
the Long Term Strategy (LTS) outlined
in the 2011 regional haze submittal, the
visibility improvement measured at
Class I areas affected by emissions from
Massachusetts, and a determination of
the adequacy of the Commonwealth’s
existing regional haze SIP. The EPA is
proposing to approve Massachusetts’
February 9, 2018 SIP submittal.

I1. EPA’s Evaluation of Massachusetts’
SIP Revision

MassDEP’s report on progress made in
the first implementation period toward
reasonable progress goals for all Class I
areas affected by emission from sources
in Massachusetts (also known as a
regional haze five-year progress report)
was submitted to the EPA as a SIP
revision. This progress report SIP
submittal also included a determination
that the Commonwealth’s existing
regional haze SIP requires no

1 Areas designated as mandatory Class I federal
areas consist of national parks exceeding 6, 000
acres, wilderness areas and national memorial parks
exceeding 5,000 acres, and all international parks
that were in existence on August 7, 1977 (42 U.S.C.
7472(a)). Listed at 40 CFR part 81, subpart D.

20n September 19, 2013, EPA approved the
Massachusetts regional haze SIP submittal. See 78
FR 57487.

substantive revision to achieve the
established regional haze visibility
improvement and emission reduction
goals for 2018. Massachusetts is a
member of the Mid-Atlantic/Northeast
Visibility Union (MANE-VU).3 The
MANE-VU area contains seven Class I
areas in four States: Moosehorn
Wilderness Area, Acadia National Park,
and Roosevelt Campobello International
Park in Maine; Presidential Range/Dry
River Wilderness Area and Great Gulf
Wilderness Area in New Hampshire;
Brigantine Wilderness Area in New
Jersey; and Lye Brook Wilderness Area
in Vermont. There are no Class I areas
in Massachusetts. Through source
apportionment modeling, MANE-VU
assisted states in determining their
contribution to the visibility impairment
of each Class I area in the MANE-VU
region and nearby Class I areas outside
of MANE-VU. Massachusetts emissions
were found to contribute to visibility
impairment at each of the MANE-VU
Class I areas, with the exception of
Brigantine Wilderness Area in New
Jersey. See 77 FR 30932 (May 24, 2012).
Through the consultation process,
Massachusetts agreed to reduce
emissions by at least the amount
obtained by the measures in the
coordinated course of action agreed to
by MANE-VU to assure reasonable
progress toward preventing any future,
and remedying and existing,
impairment of visibility in the
mandatory Class I areas within the
MANE-VU region. These strategies are
commonly referred to as the MANE-VU
“ask.” The MANE-VU “ask” includes:
A timely implementation of best
available retrofit technology (BART)
requirements, 90 percent or more
reduction in sulfur dioxide (SO,) at 167
electrical generating units (EGUs)
“stacks” identified by MANE-VU (or
comparable alternative measures), lower
sulfur fuel oil (with limits specified for
each state) and continued evaluation of
other control measures.# In summary,
Massachusetts is on track to fulfill the

3MANE-VU is a collaborative effort of State
governments, Tribal governments, and various
federal agencies established to initiate and
coordinate activities associated with the
management of regional haze, visibility and other
air quality issues in the Northeastern United States.
Member State and Tribal governments include:
Connecticut, Delaware, the District of Columbia,
Maine, Maryland, Massachusetts, New Hampshire,
New Jersey, New York, Pennsylvania, Penobscot
Indian Nation, Rhode Island, St. Regis Mohawk
Tribe and Vermont.

4The MANE-VU “ask’ was structured around
the finding that SO, emissions were the dominate
visibility impairing pollutant at Northeastern Class
T areas and electrical generating units comprised the
largest SO, emission sector. See “Regional Haze and
Visibility in the Northeast and Mid-Atlantic States,”
January 31, 2001.
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MANE-VU “ask” by adopting and
implementing an alternative to the
BART,5 reducing SO, emissions at
identified stacks, and implementing the
low sulfur in fuel strategy.

A. Regional Haze Progress Report

This section includes the EPA’s
analysis of MassDEP’s progress report
SIP submittal and an explanation of the
basis of our proposed approval.

The 2011 Massachusetts regional haze
SIP included the following key
measures: BART determinations for two
municipal waste combustors, an EGU
alternative to BART strategy, SO»
emission reductions from ten targeted
EGU stacks, and an adopted regulation
which reduces the sulfur content of #2
distillate oil and #4/#6 residual oil.
EPA’s analysis of the Massachusetts
regional haze SIP for the first planning
period can be found at 77 FR 30932
(May 24, 2012) and will not be restated
here.

Table 3.1 of the Massachusetts
progress report details the status of units
subject to BART and the alternative to
BART. All units have either been retired
or have adopted permit revisions to
implement BART or Alternative to
BART. Table 3.2 of the Massachusetts
progress report shows that the actual
2017 SO, and NOx reductions are 99%
and 97%, respectively, of the 2018
alternative to BART reduction target.
Similarly, Table 3.3 shows a 99%
reduction in SO, from the targeted
EGUs, far surpassing the expected 90%
reduction.

Massachusetts also adopted the
MANE-VU low sulfur strategy. EPA

approved the Massachusetts low sulfur
in fuel regulation concurrent with EPA’s
approval of the Massachusetts regional
haze SIP. See 78 FR 57487 (September
19, 2013).

EPA is proposing to find that
MassDEP has adequately addressed the
applicable provisions under 40 CFR
51.308(g) with the demonstrated
implementation of measures within
Massachusetts, including implementing
the alternative to BART.

During the development of the
regional haze SIP for the first planning
period, MANE-VU and MassDEP
determined that SO, was the greatest
contributor to anthropogenic visibility
impairment at nearby Class I areas.
Therefore, the bulk of the visibility
improvement achieved in the first
planning period was expected to be
from reductions in SO, emissions. Table
4.1 of the 2018 progress report presents
data from statewide Massachusetts
emission inventories developed for the
years 2002, 2011, 2014, and projected
inventories for 2018 for SO», nitrogen
oxides (NOx), and fine particulates with
diameters that are generally less than
2.5 micrometers (PM,.s). From 2002
through 2014, the Commonwealth’s
overall SO, emission were reduced from
134,824 tons to 19,882 tons of SO,
below the 2018 projection of 60,061 tons
SO,. For NOx, from 2002 to 2014, the
Commonwealth achieved an overall
54% reduction in NOx from 266,098
tons to 120,054 tons. The 2018 NOx
projection for 2018 was 126,510 tons.
Finally, from 2002 to 2014, PM, s
emissions were reduced from 53,000
tons to 39,000 tons, once again

surpassing the 40,956 tons PM, s
projection for 2018.

EPA finds that Massachusetts has
adequately addressed the applicable
provisions under 40 CFR 51.308(g).
MassDEP compared the most recently
updated emissions inventory data
available at the time of development of
the progress report with the baseline
emissions inventory data from its
regional haze SIP. The progress report
appropriately details the 2014 SO,,
NOx, and PM; 5 reductions achieved, by
sector, thus far in the regional haze
planning period.

The provisions under 40 CFR
51.308(g) also require that states with
Class I areas within their borders to
provide information on current
visibility conditions and the difference
between current visibility conditions
and baseline visibility conditions
expressed in terms of five-year averages
of these annual values. Massachusetts
has no Class I areas, but the Class I areas
affected by emissions from
Massachusetts have visibility conditions
better than baseline conditions and
conditions predicted for 2018. The
Interagency Visual Environmental
monitoring program (IMPROVE)
provides data on the air pollutants that
constitute regional haze. The MassDEP
progress report includes data from the
IMPROVE sites at Class I areas affected
by emissions from Massachusetts.
Tables 1 and 2 below show the progress
from the baseline 2000-2004 five-year
average visibility through the most
recent 2012-2016 five-year period for
the 20% haziest days and 20% cleanest
days.

TABLE 1—20% HAZIEST DAYS BASELINE, REASONABLE PROGRESS GOALS, AND OBSERVED VISIBILITY IN DECIVIEWS (dv)

) Reasonable 5-Year Met the
Class | Area IMPROVE * site (2888(_9;88 4) progé%sas8 )goal oat\)/:;ar:/geed prtz)g:gss
(2012-2016) goal?

Acadia National Park (ME) 22.9 19.4 17.4 | Yes.
Great Gulf Wilderness (NH) 22.8 19.1 16.4 | Yes.
Presidential Range-Dry River Wilderness (NH) ......ccccoooiiiiiiiiiiniieieee e
Lye Brook Wilderness (VT) ...coeiooeeiieiiie ittt 24.4 20.9 18.0 | Yes.
Moosehorn Wilderness (ME) ........ccccoevcvevereenne. 21.7 19.0 16.3 | Yes.
Roosevelt Campobello International Park (ME) ........ccoooiiiiiiiiiniiiieniccienieinees | reesieesieeseesneens | eereeeseeneeseesine | eseesseeseeseeesnes

TABLE 2—20% CLEANEST DAYS BASELINE, REASONABLE PROGRESS GOALS, AND OBSERVED VISIBILITY IN DECIVIEWS

(dv)
5-Year Met the
: Reasonable
* o Baseline average 2018
Class | Area IMPROVE" site (2000-2004) prog(yg%s%sa)goal observed progress
(2012-2016) goal?
Acadia National Park (ME) .......ccciioiiiiiiiie e e 8.78 8.3 6.6 | Yes.
Great Gulf Wilderness (NH) .......cooiiiiiiiiee e 7.7 7.2 6.7 | Yes.

5 The Massachusetts alternative to BART strategy
is comprised of a combination of source

retirements, emission limits for various EGUs, and

sulfur in fuel requirements. For more details see 77
FR 30932 (May 24, 2012).
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TABLE 2—20% CLEANEST DAYS BASELINE, REASONABLE PROGRESS GOALS, AND OBSERVED VISIBILITY IN DECIVIEWS

(dv)—Continued

5-Year Met the
: Reasonable
Class | Area IMPROVE™ site (zgggfggg 4) progg%s188 )goal oal;/seer?vge?j pr?)gzgss
(2012-2016) goal?
Presidential Range-Dry River Wilderness (NH) .......ocooiiiiiiiiiiiiiieiceieiiiiiiies | rreieesieesiesieens | eevieesieesinesee s | csveesreesee e
Lye Brook Wilderness (VT) .....cccovoeviieeeneerieeenenn. 6.4 5.5 5.1 | Yes.
Moosehorn Wilderness (ME) .........cccccceoerieenen. 9.2 8.6 6.7 | Yes.
Roosevelt Campobello International Park (ME) ........cccceiiiiiiiiiieeeiiieesiieessiinessies | eeeesieeesssseeasssnees | eesveeesssseeesssieessns | seveesssseeesssenssnnnes

*Data from Tracking Visibility Progress 2004-2016, as posted at http://www.maine.gov/dep/fto/MVTSC/RH_METRICS TRENDS/ on January

30, 2018.

EPA notes the substantial
improvement in visibility at Class I
Areas impacted by Massachusetts
emissions. These Class I areas have met
the RPGs for the first regional haze
planning period.

EPA proposes to find Massachusetts
provided the required information
regarding visibility conditions to meet
the applicable requirements under 40
CFR 51.308(g), specifically providing
baseline visibility conditions (2000—
2004) and current conditions based on
IMPROVE monitoring data (2012—2016),
and an assessment of the change in
visibility impairment at nearby Class I
areas.

In its progress report SIP, MassDEP
presents data from statewide emissions
inventories developed for the years
2002, 2011, and 2014 with projected
inventories for 2018 for SO,, NOx, and
PM, 5. Massachusetts’ emission
categories include the following source
categories: EGU point, non-EGU point,
point, area, on-road mobile, and non-
road mobile. The 2014 emissions for all
pollutants of concern and all source
sectors were below the projections for
2018 contained in the regional haze SIP.
Reductions achieved by 2014 are 54%
for NOx, 85% for SO», and 25% for
PMss.

EPA is proposing to find that
MassDEP adequately addressed the
provisions of 40 CFR 51.308(g). The
progress report compared the most
recent updated emission inventory data
available at the time of the development
of the progress report with baseline
emissions used in the modeling for the
regional haze SIP.

In its progress report SIP,
Massachusetts did not find any
significant changes in emissions of SO,,
NOx, and PM, s which might impede or
limit progress during the first planning
period. As noted earlier, haze at Class I
areas affected by Massachusetts
emissions has improved to levels to
meet or exceed the RPG. EPA therefore
proposes to approve MassDEP’s 2018
SIP submission.

In its progress report SIP,
Massachusetts concludes the elements
and strategies relied on in its original
regional haze SIP are sufficient to enable
Massachusetts and neighboring states to
meet all established RPGs. As shown in
Table 1 above, visibility on the most
impaired days from 2000 through 2016
has improved at all Class I areas affected
by emissions from Massachusetts (and
all RPGs have already been met.)

EPA proposes to agree with
MassDEP’s conclusion that
Massachusetts has adequately addressed
the provisions for the first planning
period progress report. EPA views this
requirement as an assessment that
should evaluate emissions and visibility
trends and other readily available
information. In its progress report,
MassDEP described the improving
visibility trends using data from the
IMPROVE network and the downward
emission trends in key pollutants in the
Commonwealth. MassDEP determined
its regional haze SIP is sufficient to meet
the RPGs for the Class I areas impacted
by the Commonwealth’s emissions.

Massachusetts does not have any
Class I areas and is not required to
monitor for visibility-impairing
pollutants. The Massachusetts visibility
monitoring strategy relies upon Class I
area participation in the IMPROVE
network. EPA proposes to find that
Massachusetts has adequately addressed
the requirements for a monitoring
strategy for regional haze and proposes
to determine no further modifications to
the monitoring program are necessary.

B. Determination of Adequacy of
Existing Regional Haze Plan

In its progress report, MassDEP
submitted a negative declaration to EPA
regarding the need for additional actions
or emission reductions in Massachusetts
beyond those already in place and those
to be implemented by 2018 according to
the Massachusetts regional haze plan.

In the 2018 SIP submittal, MassDEP
determined the existing regional haze
SIP requires no further substantive
revision at this time to achieve the RPGs

for the Class I areas affected by the
Commonwealth’s sources. The basis for
the Commonwealth’s negative
declaration is the finding that visibility
has improved at all Class I areas in the
MANE-VU region. In addition, SO, and
PM, 5 emissions for the latest emission
inventory for Massachusetts have
decreased to levels below projections for
2018.

EPA proposes to conclude that
MassDEP has adequately addressed the
provisions under 40 CFR 51.308(h)
because visibility and emission trends
indicate that Class I areas impacted by
Massachusetts sources are meeting or
exceeding the RPGs for 2018.

III. Proposed Action

EPA is proposing to approve
Massachusetts’ regional haze progress
report as meeting the requirements of 40
CFR 51.308(g) and (h). EPA is soliciting
public comments on the issues
discussed in this notice or on other
relevant matters. These comments will
be considered before taking final action.
Interested parties may participate in the
Federal rulemaking procedure by
submitting written comments to this
proposed rulemaking by following the
instructions listed in the ADDRESSES
section of this Federal Register.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this proposed action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this proposed action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
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Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ This action is not expected to be an
Executive Order 13771 regulatory action
because this action is not significant
under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Regional haze, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Dated: December 21, 2018.
Alexandra Dunn,
Regional Administrator, EPA Region 1.
[FR Doc. 2019-00657 Filed 1-31-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R01-OAR-2017-0443; FRL-9988-28-
Region 1]

Air Plan Approval; Rhode Island;
Infrastructure State Implementation
Plan Requirements for the 2012 PM, 5
NAAQS

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
most elements of a State
Implementation Plan (SIP) submission
from Rhode Island that addresses the
infrastructure requirements of the Clean
Air Act (CAA or Act) for the 2012 fine
particle (PM,s) National Ambient Air
Quality Standard (NAAQS). We are also
proposing to conditionally approve
certain elements of this submittal that
relate to requirements for the state’s
Prevention of Significant Deterioration
(PSD) program. In addition, EPA is
proposing to disapprove the submission
with respect to future SIP revisions.
However, a federal implementation plan
has been in place for this requirement
since 1973. The infrastructure
requirements are designed to ensure that
the structural components of each
state’s air quality management program
are adequate to meet the state’s
responsibilities with respect to this
NAAQS under the CAA.

DATES: Written comments must be
received on or before March 4, 2019.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R01—
OAR-2017-0443 at hitps://
www.regulations.gov, or via email to
simcox.alison@epa.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. For either manner of
submission, the EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.

The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets. Publicly
available docket materials are available
at https://www.regulations.gov or at the
U.S. Environmental Protection Agency,
EPA Region 1 Regional Office, Office of
Ecosystem Protection, Air Quality
Planning Unit, 5 Post Office Square—
Suite 100, Boston, MA. EPA requests
that if at all possible, you contact the
contact listed in the FOR FURTHER
INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding legal holidays.

FOR FURTHER INFORMATION CONTACT:
Alison C. Simcox, Air Quality Unit, U.S.
Environmental Protection Agency, EPA
New England Regional Office, 5 Post
Office Square—Suite 100, (Mail code
OEP05-2), Boston, MA 02109—3912,
tel. (617) 918-1684; simcox.alison@
epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.
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I. Section 110(a)(2)(I)—Nonattainment area
Plan or Plan Revisions Under Part D
J. Section 110(a)(2)(J)—Consultation With
Government Officials; Public
Notifications; Prevention of Significant
Deterioration; Visibility Protection
K. Section 110(a)(2)(K)—Air Quality
Modeling/Data
L. Section 110(a)(2)(L)—Permitting fees.
M. Section 110(a)(2)(M)—Consultation/
Participation by Affected Local Entities.
IV. Proposed Action.
V. Statutory and Executive Order Reviews

I. Background and Purpose

A. What Rhode Island SIP submission
does this rulemaking address?

This rulemaking addresses a
December 6, 2017, submission from the
Rhode Island Department of
Environmental Management (RI DEM)
regarding the infrastructure SIP
requirements of the CAA for the 2012
fine particle (PM,.s1) National Ambient
Air Quality Standard (NAAQS). The
primary, health-based annual standard
is set at 12.0 micrograms per cubic
meter (ug/m3) and the 24-hour standard
is set at 35 ug/ms3. See 78 FR 3086.
Under sections 110(a)(1) and (2) of the
CAA, states are required to provide
infrastructure SIP submissions to ensure
that state SIPs provide for
implementation, maintenance, and
enforcement of the NAAQS, including
the 2012 PM» s NAAQS.

B. What is the scope of this rulemaking?

EPA is acting on a SIP submission
from RI DEP that addresses the
infrastructure requirements of the Act
for the 2012 PM, s NAAQS. The
requirement for states to make a SIP
submission of this type arises out of
CAA sections 110(a)(1) and 110(a)(2).
Pursuant to these sections, each state
must submit a SIP that provides for the
implementation, maintenance, and
enforcement of each primary or
secondary NAAQS. States must make
such SIP submission “within 3 years (or
such shorter period as the Administrator
may prescribe) after the promulgation of
a new or revised NAAQS.” This
requirement is triggered by the
promulgation of a new or revised
NAAQS and is not conditioned upon
EPA’s taking any other action. Section
110(a)(2) includes the specific elements
that “each such plan” must address.

EPA commonly refers to such SIP
submissions made for the purpose of
satisfying the requirements of CAA
sections 110(a)(1) and 110(a)(2) as
“infrastructure SIP”’ submissions.
Although the term “infrastructure SIP”

1PM, 5 refers to particulate matter of 2.5 microns
or less in diameter, often referred to as “fine”
particles.

does not appear in the CAA, EPA uses
the term to distinguish this particular
type of SIP submission from
submissions that are intended to satisfy
other SIP requirements under the CAA,
such as “nonattainment SIP” or
“attainment plan SIP”’ submissions to
address the nonattainment planning
requirements of part D of title I of the
CAA.

This rulemaking will not cover three
substantive areas that are not integral to
acting on a state’s infrastructure SIP
submission: (i) Existing provisions
related to excess emissions during
periods of start-up, shutdown, or
malfunction at sources (“SSM”’
emissions) that may be contrary to the
CAA and EPA’s policies addressing
such excess emissions; (ii) existing
provisions related to “director’s
variance” or ‘“‘director’s discretion” that
purport to permit revisions to SIP-
approved emissions limits with limited
public process or without requiring
further approval by EPA, that may be
contrary to the CAA (“director’s
discretion”); and, (iii) existing
provisions for Prevention of Significant
Deterioration (PSD) programs that may
be inconsistent with current
requirements of EPA’s “Final New
Source Review (NSR) Improvement
Rule,” 67 FR 80186 (December 31,
2002), as amended by 72 FR 32526 (June
13, 2007) (“NSR Reform”). Instead, EPA
has the authority to address each one of
these substantive areas separately. A
detailed history, interpretation, and
rationale for EPA’s approach to
infrastructure SIP requirements can be
found in EPA’s May 13, 2014, proposed
rulemaking entitled, “Infrastructure SIP
Requirements for the 2008 Lead
NAAQS” in the section, “What is the
scope of this rulemaking?” See 79 FR
27241 at 27242-45.

II. What guidance is EPA using to
evaluate this SIP submission?

EPA highlighted the statutory
requirement to submit infrastructure
SIPs within 3 years of promulgation of
anew NAAQS in an October 2, 2007,
memorandum entitled “Guidance on
SIP Elements Required Under Sections
110(a)(1) and (2) for the 1997 8-hour
Ozone and PM, 5 National Ambient Air
Quality Standards’’ (2007
memorandum). EPA has issued
additional guidance documents and
memoranda, including a September 25,
2009, memorandum entitled “Guidance
on SIP Elements Required Under
Sections 110(a)(1) and (2) for the 2006
24-Hour Fine Particle (PM,.s) National
Ambient Air Quality Standards
(NAAQS)” (2009 memorandum), and a
September 13, 2013, memorandum

entitled “Guidance on Infrastructure
State Implementation Plan (SIP)
Elements under Clean Air Act Sections
110(a)(1) and 110(a)(2)” (2013
memorandum).2

With respect to the “Good Neighbor”
or interstate transport requirements for
infrastructure SIPs, the most recent
relevant EPA guidance is a
memorandum published on March 17,
2016, entitled ‘“‘Information on the
Interstate Transport “Good Neighbor”
Provision for the 2012 Fine Particulate
Matter National Ambient Air Quality
Standards under Clean Air Act Section
110(a)(2)(D)(1)(T)”’ (2016 memorandum).
The 2016 memorandum describes EPA’s
past approach to addressing interstate
transport, and provides EPA’s general
review of relevant modeling data and air
quality projections as they relate to the
2012 annual PM, s NAAQS. The 2016
memorandum provides information
relevant to EPA Regional office review
of the CAA section 110(a)(2)(D)(1)(I)
“Good Neighbor” provision
requirements in infrastructure SIPs with
respect to the 2012 annual PM; 5
NAAQS. This rulemaking considers
information provided in that
memorandum.

III. EPA’s Review

EPA is soliciting comment on our
evaluation of Rhode Island’s
infrastructure SIP submission in this
notice of proposed rulemaking. In
Rhode Island’s submission, a detailed
list of Rhode Island Laws and
previously SIP-approved Air Quality
Regulations show how the various
components of its EPA-approved SIP
meet each of the requirements of section
110(a)(2) of the CAA for the 2012 PM, 5
NAAQS. The following review evaluates
the state’s submissions in light of
section 110(a)(2) requirements and
relevant EPA guidance.

A. Section 110(a)(2)(A)—Emission
Limits and Other Control Measures

This section (also referred to in this
action as an element) of the Act requires
SIPs to include enforceable emission
limits and other control measures,
means or techniques, schedules for
compliance, and other related matters.
However, EPA has long interpreted
emission limits and control measures
for attaining the standards as being due
when nonattainment planning
requirements are due.3 In the context of
an infrastructure SIP, EPA is not

2These memoranda and other referenced
guidance documents and memoranda are included
in the docket for today’s action.

3 See, for example, EPA’s final rule on ‘“National
Ambient Air Quality Standards for Lead.” 73 FR
66964, 67034 (November 12, 2008).
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evaluating the existing SIP provisions
for this purpose. Instead, EPA is only
evaluating whether the state’s SIP has
basic structural provisions for the
implementation of the NAAQS.

The Rhode Island submittal cites
Rhode Island General Laws (RIGL) and
RI Air Pollution Control Regulations
(APCR) that the state has adopted to
control the emissions of criteria
pollutants, including PM, s, and PM, s
precursors sulfur dioxide (SO;) and
nitrogen oxides (NOx).

RIGL § 23-23-5(12), “Powers and
duties of the director,”” authorizes the RI
DEM Director ‘‘to make, issue, and
amend rules and regulations . . . for the
prevention, control, abatement, and
limitation of air pollution. . . .” In
addition, this section authorizes the
Director to ““prohibit emissions,
discharges and/or releases and . . .
require specific control technology.”
The Rhode Island submittal cites more
than a dozen specific rules that the state
has adopted to control the emissions of
PM, 5 and the PM, 5 precursors SO, and
NOx. A few, with their EPA approval
citation are listed here: No. 3—
Particulate Emissions from Industrial
Processes (81 FR 47708; July 22, 2016);
No. 5—Fugitive Dust (46 FR 25446; May
7, 1981); No. 8—Sulfur Content of Fuels
(83 FR 39888; August 13, 2018); No. 9—
Air Pollution Control Permits (78 FR
63383; October 24, 2013); No. 12—
Incinerators (07/22/2016; 81 FR 47708);
No. 27—Control of Nitrogen Oxide
Emissions (83 FR 39888; August 13,
2018); and No. 45—Rhode Island Diesel
Engine Anti-Idling Program (73 FR
16203; March 27, 2008). See 40 CFR
52.2070.

EPA proposes that Rhode Island
meets the infrastructure SIP
requirements of section 110(a)(2)(A)
with respect to the 2012 PM, s NAAQS.
As previously noted, EPA is not
proposing to approve or disapprove any
existing state provisions or rules related
to SSM emissions or director’s
discretion in the context of section
110(a)(2)(A).

B. Section 110(a)(2)(B)—Ambient Air
Quality Monitoring/Data System

This section requires SIPs to provide
for establishment and operation of
appropriate devices, methods, systems,
and procedures necessary to monitor,
compile, and analyze ambient air
quality data, and make such data
available to EPA upon request. Each
year, states submit annual air
monitoring network plans to EPA for
review and approval. EPA’s review of
these annual monitoring plans includes
our evaluation of whether the state: (i)
Monitors air quality at appropriate

locations throughout the state using
EPA-approved Federal Reference
Methods or Federal Equivalent Method
monitors; (ii) submits data to EPA’s Air
Quality System (AQS) in a timely
manner; and (iii) provides EPA Regional
Offices with prior notification of any
planned changes to monitoring sites or
the network plan.

RI DEM operates an air-quality
monitoring network, and EPA approved
the state’s most recent Annual Air
Monitoring Network Plan for PM, s on
October 25, 2018.4 Furthermore, RI DEM
populates AQS with air quality
monitoring data in a timely manner, and
provides EPA with prior notification
when considering a change to its
monitoring network or plan. EPA
proposes that R DEM meets the
infrastructure SIP requirements of
section 110(a)(2)(B) with respect to the
2012 PM> s NAAQS.

C. Section 110(a)(2)(C)—Program for
Enforcement of Control Measures and
for Construction or Modification of
Stationary Sources

States are required to include a
program providing for enforcement of
all SIP measures and the regulation of
construction of new or modified
stationary sources to meet new source
review (NSR) requirements under
prevention of significant deterioration
(PSD) and nonattainment new source
review (NNSR) programs. Part C of the
CAA (sections 160—169B) addresses
PSD, while part D of the CAA (sections
171-193) addresses NNSR requirements.

The evaluation of each state’s
submission addressing the
infrastructure SIP requirements of
section 110(a)(2)(C) covers the
following: (i) Enforcement of SIP
measures; (ii) PSD program for major
sources and major modifications; and
(iii) a permit program for minor sources
and minor modifications.

Sub-Element 1: Enforcement of SIP
Measures

The Rhode Island General Laws
provide the Director of RI DEM with the
legal authority to enforce air pollution
control requirements. Such enforcement
authority is provided by RIGL § 23-23—
5, which grants the Director of R DEM
general enforcement power, inspection
and investigative authority, and the
power to issue administrative orders,
among other things. In addition, APCR
No. 9, “Air Pollution Control Permits,”
sets forth requirements for new and
modified major and minor stationary
sources. Section 9.3 of the regulation

4 See EPA approval letter located in the docket for
this action.

contains specific requirements for new
and modified minor sources. Section 9.4
of the regulation contains specific new
source review requirements applicable
to major stationary source or major
modifications located in nonattainment
areas. Section 9.5 contains specific new
source review requirements applicable
to major stationary sources or major
modifications located in attainment or
unclassifiable areas (PSD).

EPA proposes that Rhode Island has
met the enforcement of SIP measures
requirements of section 110(a)(2)(C)
with respect to the 2012 PM, s NAAQS.

Sub-Element 2: PSD Program for Major
Sources and Major Modifications

PSD applies to new major sources or
major modifications for pollutants
where the area in which the source is
located is in attainment of, or is
unclassifiable with regard to, the
relevant NAAQS. RI DEM’s EPA-
approved PSD rules, contained at APCR
No. 9, contain provisions that address
most applicable infrastructure SIP
requirements related to all regulated
NSR pollutants.

EPA’s “Final Rule to Implement the 8-
Hour Ozone National Ambient Air
Quality Standard—Phase 2; Final Rule
to Implement Certain Aspects of the
1990 Amendments Relating to New
Source Review and Prevention of
Significant Deterioration as They Apply
in Carbon Monoxide, Particulate Matter,
and Ozone NAAQS; Final Rule for
Reformulated Gasoline” (Phase 2 Rule)
was published on November 29, 2005
(70 FR 71612). Among other
requirements, the Phase 2 Rule
obligated states to revise their PSD
programs to explicitly identify NOx as
a precursor to ozone. See 70 FR 71679.
This requirement is codified in 40 CFR
51.166, and requires that states submit
SIP revisions incorporating the
requirements of the rule, including
provisions that would treat NOx as a
precursor to ozone provisions. These
SIP revisions were to have been
submitted to EPA by states by June 15,
2007. See 70 FR 71683.

Rhode Island has already
incorporated several of the changes
required by the Phase 2 Rule but has not
made the necessary change to the
definition of “major stationary source”
identifying NOx as a precursor to ozone.
The December 2017 infrastructure
submittal states that Rhode Island is
amending APCR No. 9 to comply with
40 CFR 51.166 regarding identifying
NOx as a precursor to ozone, and on
March 26, 2018, Rhode Island submitted
a SIP revision to address this deficiency.
EPA is currently reviewing this
submittal to verify that it satisfies this
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requirement. Therefore, we are
proposing to conditionally approve
section 110(a)(2)(C) with respect to this
requirement of the Phase 2 Rule for the
2012 PM, s NAAQS.

On May 16, 2008 (73 FR 28321), EPA
issued the Final Rule on the
“Implementation of the New Source
Review (NSR) Program for Particulate
Matter Less than 2.5 Micrometers
(PM>.5)” (2008 NSR Rule). The 2008
NSR Rule finalized several new
requirements for SIPs to address sources
that emit direct PM, s and other
pollutants that contribute to secondary
PM, 5 formation. One of these
requirements is for NSR permits to
address pollutants responsible for the
secondary formation of PM, s, otherwise
known as precursors. In the 2008 rule,
EPA identified precursors to PM, s for
the PSD program to be SO, and NOx
(unless the state demonstrates to the
Administrator’s satisfaction or EPA
demonstrates that NOx emissions in an
area are not a significant contributor to
that area’s ambient PM, s
concentrations). The 2008 NSR Rule
also specifies that Volatile Organic
Compounds (VOCs) are not considered
to be precursors to PM, s in the PSD
program unless the state demonstrates
to the Administrator’s satisfaction or
EPA demonstrates that emissions of
VOCs in an area are significant
contributors to that area’s ambient PM, s
concentrations.

The explicit references to SO,, NOx,
and VOCs as they pertain to secondary
PM, 5 formation are codified at 40 CFR
51.166(b)(49)(i)(b) and 40 CFR
52.21(b)(50)(i)(b). As part of identifying
pollutants that are precursors to PM, s,
the 2008 NSR Rule also required states
to revise the definition of “significant”
as it relates to a net emissions increase
or the potential of a source to emit
pollutants. Specifically, 40 CFR
51.166(b)(23)(i) and 40 CFR
52.21(b)(23)(i) define “‘significant” for
PM, 5 to mean the following emissions
rates: 10 tons per year (tpy) of direct
PMs s; 40 tpy of SO»; and 40 tpy of NOx
(unless the state demonstrates to the
Administrator’s satisfaction or EPA
demonstrates that NOx emissions in an
area are not a significant contributor to
that area’s ambient PM, s
concentrations). The deadline for states
to submit SIP revisions to their PSD
programs incorporating these changes
was May 16, 2011. See 73 FR 28321 at
28341.5

5EPA notes that on January 4, 2013, the U.S.
Court of Appeals for the D.C. Circuit, in Natural
Resources Defense Council v. EPA, 706 F.3d 428
(DC Cir.), held that EPA should have issued the
2008 NSR Rule in accordance with the CAA’s
requirements for PM;o nonattainment areas (Title I,

On January 18, 2011, Rhode Island
submitted revisions to its PSD program
incorporating the necessary changes
obligated by the 2008 NSR Rule, with
respect to provisions that explicitly
identify precursors to PM,s. EPA
approved Rhode Island’s 2011 SIP
revision on April 21, 2015 (80 FR
22106).

The 2008 NSR Rule did not require
states to immediately account for gases
that could condense to form particulate
matter, known as condensables, in PM 5
and PMo emission limits in NSR
permits. Instead, EPA determined that
states had to account for PM, s and PM,o
condensables for applicability
determinations and in establishing
emissions limitations for PM, 5 and
PM, in PSD permits beginning on or
after January 1, 2011. See 73 FR 28321
at 28334. This requirement is codified
in 40 CFR 51.166(b)(49)(i)(a) and 40
CFR 52.21(b)(50)(i)(a). Revisions to
states’ PSD programs incorporating the
inclusion of condensables were required
be submitted to EPA by May 16, 2011
(See 73 FR 28321 at 28341).

Rhode Island’s SIP-approved PSD
program does not contain the exact
language in 40 CFR 51.166(b)(49)({i)(a).
However, EPA has previously
determined that Rhode Island’s SIP-
approved regulations define PM, 5 and
PM, such that the state’s PSD program
adequately accounts for the condensable
fraction of PM, s and PM,o. See 78 FR
63383 at 63386 (October 24, 2013).
Therefore, we are proposing that Rhode
Island meets the requirements of section
110(a)(2)(C) for the 2012 PM, s NAAQS
regarding the requirements of the 2008
NSR Rule.

part D, subpart 4), and not the general requirements
for nonattainment areas under subpart 1 (Natural
Resources Defense Council v. EPA, No. 08—1250).
As the subpart 4 provisions apply only to
nonattainment areas, EPA does not consider the
portions of the 2008 rule that address requirements
for PM, s attainment and unclassifiable areas to be
affected by the court’s opinion. Moreover, EPA does
not anticipate the need to revise any PSD
requirements promulgated by the 2008 NSR rule in
order to comply with the court’s decision.
Accordingly, EPA’s action on Rhode Island’s
infrastructure SIP in regard to Elements (C), D(i)(II),
or ] with respect to the PSD requirements
promulgated by the 2008 implementation rule does
not conflict with the court’s opinion.

The Court’s decision with respect to the
nonattainment NSR requirements promulgated by
the 2008 implementation rule also does not affect
EPA’s action on the present infrastructure action.
EPA interprets the CAA to exclude nonattainment
area requirements, including requirements
associated with a nonattainment NSR program,
from infrastructure SIP submissions due three years
after adoption or revision of a NAAQS. Instead,
these elements are typically referred to as
nonattainment SIP or attainment plan elements,
which would be due by the dates statutorily
prescribed under subpart 2 through 5 under part D,
extending as far as 10 years following designations
for some elements.

On October 20, 2010 (75 FR 64864),
EPA issued the final rule on the
“Prevention of Significant Deterioration
(PSD) for Particulate Matter Less Than
2.5 Micrometers (PM,.s)—Increments,
Significant Impact Levels (SILs) and
Significant Monitoring Concentration
(SMC)” (2010 NSR Rule). This rule
established several components for
making PSD permitting determinations
for PM, 5, including a system of
“increments,” which is the mechanism
used to estimate significant
deterioration of ambient air quality for
a pollutant. These increments are
codified in 40 CFR 51.166(c) and 40
CFR 52.21(c).

The 2010 NSR Rule also established a
new ‘“‘major source baseline date” for
PM, 5 as October 20, 2010, and a new
trigger date for PM, 5 of October 20,
2011, in the definition of ““‘minor source
baseline date.” These revisions are
codified in 40 CFR 51.166(b)(14)(i)(c)
and (b)(14)(ii)(c), and 40 CFR
52.21(b)(14)({)(c) and (b)(14)(ii)(c).
Lastly, the 2010 NSR Rule revised the
definition of “baseline area” to include
a level of significance (SIL) of 0.3
micrograms per cubic meter (ug/m3),
annual average, for PM, 5. This change is
codified in 40 CFR 51.166(b)(15)(i) and
40 CFR 52.21(b)(15)(i). The December
2017 infrastructure submittal states that
Rhode Island is amending APCR No. 9
to comply with the 2010 NSR Rule, and
Rhode Island subsequently submitted
the March 26, 2018 SIP revision to
address these additional elements of
PM, s implementation in PSD
permitting. EPA is currently reviewing
the March 2018 submittal to verify that
it satisfies the requirements of the 2010
NSR Rule. Therefore, we are proposing
to conditionally approve this part of
sub-element 2 of section 110(a)(2)(C)
relating to requirements for state NSR
regulations outlined within our 2010
NSR regulation for the 2012 PM, 5
NAAQS.

With respect to Elements (C) and (J),
EPA interprets the Clean Air Act to
require each state to make an
infrastructure SIP submission for a new
or revised NAAQS that demonstrates
that the air agency has a complete PSD
permitting program meeting the current
requirements for all regulated NSR
pollutants. The requirements of Element
(D)(1)(I1) may also be satisfied by
demonstrating the air agency has a
complete PSD permitting program
correctly addressing all regulated NSR
pollutants. Rhode Island has shown that
it currently has a PSD program in place
that covers all regulated NSR pollutants,
including GHGs, with the exception of
the deficiencies described elsewhere in
this document.
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On June 23, 2014, the United States
Supreme Court issued a decision
addressing the application of PSD
permitting requirements to GHG
emissions. Utility Air Regulatory Group
v. Envtl. Prot. Agency, 134 S.Ct. 2427.
The Supreme Court said that EPA may
not treat GHGs as an air pollutant for
purposes of determining whether a
source is a major source required to
obtain a PSD permit. The Court also said
that EPA could continue to require that
PSD permits, otherwise required based
on emissions of pollutants other than
GHGs, contain limitations on GHG
emissions based on the application of
Best Available Control Technology
(BACT).

In accordance with the Supreme
Court decision, on April 10, 2015, the
U.S. Court of Appeals for the District of
Columbia Circuit (the D.C. Circuit)
issued an amended judgment vacating
the regulations that implemented Step 2
of the EPA’s PSD and Title V
Greenhouse Gas Tailoring Rule, but not
the regulations that implement Step 1 of
that rule. Step 1 of the Tailoring Rule
covers sources that are required to
obtain a PSD permit based on emissions
of pollutants other than GHGs. Step 2
applied to sources that emitted only
GHGs above the thresholds triggering
the requirement to obtain a PSD permit.
The amended judgment preserves,
without the need for additional
rulemaking by EPA, the application of
the BACT requirement to GHG
emissions from Step 1 or “anyway”
sources. With respect to Step 2 sources,
the D.C. Circuit’s amended judgment
vacated the regulations at issue in the
litigation, including 40 CFR
51.166(b)(48)(v), “‘to the extent they
require a stationary source to obtain a
PSD permit if greenhouse gases are the
only pollutant (i) that the source emits
or has the potential to emit above the
applicable major source thresholds, or
(ii) for which there is a significant
emission increase from a modification.”

On August 19, 2015, EPA amended its
PSD and title V regulations to remove
from the Code of Federal Regulations
portions of those regulations that the
D.C. Circuit specifically identified as
vacated. EPA intends to further revise
the PSD and title V regulations to fully
implement the Supreme Court and D.C.
Circuit rulings in a separate rulemaking.
This future rulemaking will include
revisions to additional definitions in the
PSD regulations.

Some states have begun to revise their
existing SIP-approved PSD programs in
light of these court decisions, and some
states may prefer not to initiate this
process until they have more
information about the additional

planned revisions to EPA’s PSD
regulations. EPA is not expecting states
to have revised their PSD programs in
anticipation of EPA’s additional actions
to revise its PSD program rules in
response to the court decisions for
purposes of infrastructure SIP
submissions. Instead, EPA is only
evaluating such submissions to assure
that the state’s program addresses GHGs
consistent with both the court decision,
and the revisions to PSD regulations
that EPA has completed at this time.

At present, EPA has determined that
Rhode Island’s SIP is sufficient to satisfy
Elements (C), (D)(i)(II), and (J) with
respect to GHGs. This is because the
PSD permitting program previously
approved by EPA into the SIP continues
to require that PSD permits issued to
“anyway sources”’ contain limitations
on GHG emissions based on the
application of BACT. Rhode Island has,
however, removed step 2 from its PSD
permitting program and has submitted
these changes to EPA in its March 26,
2018 SIP submittal, which EPA is
reviewing to verify that it is consistent
with the D.C. Circuit’s vacated
provisions at 40 CFR 51.166(b)(48)(v).
Nevertheless, the presence of these
provisions in the previously-approved
plan does not render the infrastructure
SIP submission inadequate to satisfy
Elements (C), (D)(i)(II), and (J). The SIP
contains the PSD requirements for
applying the BACT requirement to GHG
emissions from “anyway sources” that
are necessary at this time. The
application of those requirements is not
impeded by the presence of other
previously-approved provisions
regarding the permitting of Step 2
sources. Accordingly, the Supreme
Court decision and subsequent D.C.
Circuit judgment do not prevent EPA’s
approval of Rhode Island’s
infrastructure SIP as to the requirements
of Elements (C), (as well as sub-elements
(D)(1)(I), and (J)(iii).

For the purposes of the 2012 PM 5
NAAQS infrastructure SIPs, EPA
reiterates that NSR Reform is not in the
scope of these actions.

In summary, we are proposing to
approve the majority of Rhode Island’s
submittal for this sub-element with
respect to the 2012 PM>.s NAAQS, but
to conditionally approve the submittal
regarding the identification of NOx as a
precursor to ozone in the definition of
major stationary source and regarding
the revisions required by the 2010 NSR
Rule, as described above.

Sub-Element 3: Preconstruction
Permitting for Minor Sources and Minor
Modifications

To address the pre-construction
regulation of the modification and
construction of minor stationary sources
and minor modifications of major
stationary sources, an infrastructure SIP
submission should identify the existing
EPA-approved SIP provisions and/or
include new provisions that govern the
minor source pre-construction program
that regulates emissions of the relevant
NAAQS pollutants. EPA last approved
Rhode Island’s minor NSR program, on
May 7, 1981 (46 FR 25446) as well as
updates to that program. Since this date,
Rhode Island and EPA have relied on
the existing minor NSR program to
ensure that new and modified sources
not captured by the major NSR
permitting programs do not interfere
with attainment and maintenance of the
2012 PM s NAAQS.

We are proposing to find that Rhode
Island meets the requirement to have a
SIP-approved minor new source review
permit program as required under
Section 110(a)(2)(C) for the 2012 PM, 5
NAAQS.

D. Section 110(a)(2)(D)—Interstate
Transport

This section contains a
comprehensive set of air quality
management elements pertaining to the
transport of air pollution with which
states must comply. It covers the
following five topics, categorized as sub-
elements: Sub-element 1, Significant
contribution to nonattainment, and
interference with maintenance of a
NAAQS; Sub-element 2, PSD; Sub-
element 3, Visibility protection; Sub-
element 4, Interstate pollution
abatement; and Sub-element 5,
International pollution abatement. Sub-
elements 1 through 3 above are found
under section 110(a)(2)(D)(i) of the Act,
and these items are further categorized
into the four prongs discussed below,
two of which are found within sub-
element 1. Sub-elements 4 and 5 are
found under section 110(a)(2)(D)(ii) of
the Act and include provisions insuring
compliance with sections 115 and 126
of the Act relating to interstate and
international pollution abatement.

Sub-Element 1: Section
110(a)(2)(D)(@{)(I)—Contribute to
Nonattainment (Prong 1) and Interfere
With Maintenance of the NAAQS (Prong
2)

Section 110(a)(2)(D)@1)() of the CAA
requires a SIP to prohibit any emissions

activity in the state that will contribute
significantly to nonattainment or
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interfere with maintenance of the
NAAQS in any downwind state. EPA
commonly refers to these requirements
as prong 1 (significant contribution to
nonattainment) and prong 2
(interference with maintenance), or
jointly as the “Good Neighbor” or
“transport” provisions of the CAA. This
rulemaking proposes action on the
portion of Rhode Island’s December 6,
2017 SIP submission that addresses the
prong 1 and 2 requirements with respect
to the 2012 PM, s NAAQS.

EPA has developed a consistent
framework for addressing the prong 1
and 2 interstate-transport requirements
with respect to the PM, s NAAQS in
several previous federal rulemakings.
The four basic steps of that framework
include: (1) Identifying downwind
receptors that are expected to have
problems attaining or maintaining the
NAAQS; (2) identifying which upwind
states contribute to these identified
problems in amounts sufficient to
warrant further review and analysis; (3)
for states identified as contributing to
downwind air quality problems,
identifying upwind emissions
reductions necessary to prevent an
upwind state from significantly
contributing to nonattainment or
interfering with maintenance of the
NAAQS downwind; and (4) for states
that are found to have emissions that
significantly contribute to
nonattainment or interfere with
maintenance of the NAAQS downwind,
reducing the identified upwind
emissions through adoption of
permanent and enforceable measures.
This framework was most recently
applied with respect to PM: 5 in the
Cross-State Air Pollution Rule (CSAPR),
which addressed both the 1997 and
2006 PM, 5 standards, as well as the
1997 ozone standard. See 76 FR 48208
(August 8, 2011).

EPA’s analysis for CSAPR, conducted
consistent with the four-step framework,
included air-quality modeling that
evaluated the impacts of 38 eastern
states on identified receptors in the
eastern United States. EPA indicated
that, for step 2 of the framework, states
with impacts on downwind receptors
that are below the contribution
threshold of 1% of the relevant NAAQS
would not be considered to significantly
contribute to nonattainment or interfere
with maintenance of the relevant
NAAQS, and would, therefore, not be
included in CSAPR. See 76 FR 48220.
EPA further indicated that such states
could rely on EPA’s analysis for CSAPR
as technical support in order to
demonstrate that their existing or future
interstate transport SIP submittals are
adequate to address the transport

requirements of 110(a)(2)(D)(i)(I) with
regard to the relevant NAAQS. Id.

In addition, as noted above, on March
17, 2016, EPA released the 2016
memorandum to provide information to
states as they develop SIPs addressing
the Good Neighbor provision as it
pertains to the 2012 PM, s NAAQS.
Consistent with step 1 of the framework,
the 2016 memorandum provides
projected future-year annual PM, s
design values for monitors throughout
the country based on quality-assured
and certified ambient-monitoring data
and recent air-quality modeling and
explains the methodology used to
develop these projected design values.
The memorandum also describes how
the projected values can be used to help
determine which monitors should be
further evaluated to potentially address
if emissions from other states
significantly contribute to
nonattainment or interfere with
maintenance of the 2012 PM, s NAAQS
at these monitoring sites. The 2016
memorandum explained that the
pertinent year for evaluating air quality
for purposes of addressing interstate
transport for the 2012 PM», s NAAQS is
2021, the attainment deadline for 2012
PM, s NAAQS nonattainment areas
classified as Moderate. Accordingly,
because the available data included
2017 and 2025 projected average and
maximum PM; s design values
calculated through the CAMx
photochemical model, the
memorandum suggests approaches
states might use to interpolate PM- s
values at sites in 2021.

For all, but one, monitoring sites in
the eastern United States, the modeling
data provided in the 2016 memorandum
showed that monitors were expected to
both attain and maintain the 2012 PM; s
NAAQS in both 2017 and 2025. The
modeling results project that this one
monitor, the Liberty monitor, (ID
number 420030064), located in
Allegheny County, Pennsylvania, will
be above the 2012 annual PM, s NAAQS
in 2017, but only under the model’s
maximum projected conditions, which
are used in EPA’s interstate transport
framework to identify maintenance
receptors. The Liberty monitor (along
with all the other Allegheny County
monitors) is projected to both attain and
maintain the NAAQS in 2025. The 2016
memorandum suggests that under such
a condition (again, where EPA’s
photochemical modeling indicates an
area will maintain the 2012 annual
PM, s NAAQS in 2025, but not in 2017),
further analysis of the site should be
performed to determine if the site may
be a nonattainment or maintenance
receptor in 2021 (which, again, is the

attainment deadline for moderate PM, s
areas). The memorandum also indicates
that for certain states with incomplete
ambient monitoring data, additional
information including the latest
available data, should be analyzed to
determine whether there are potential
downwind air quality problems that
may be impacted by transported
emissions. This rulemaking considers
these analyses for Rhode Island, as well
as additional analysis conducted by
EPA during review of Rhode Island’s
submittal.

To develop the projected values
presented in the memorandum, EPA
used the results of nationwide
photochemical air-quality modeling that
it recently performed to support several
rulemakings related to the ozone
NAAQS. Base-year modeling was
performed for 2011. Future-year
modeling was performed for 2017 to
support the proposed CSAPR Update for
the 2008 Ozone NAAQS. See 80 FR
75705 (December 3, 2015). Future-year
modeling was also performed for 2025
to support the Regulatory Impact
Assessment of the final 2015 Ozone
NAAQS.¢ The outputs from these model
runs included hourly concentrations of
PMs s that were used in conjunction
with measured data to project annual
average PM, s design values for 2017
and 2025. Areas that were designated as
moderate PM, s nonattainment areas for
the 2012 annual PM, s NAAQS in 2014
must attain the NAAQS by December
31, 2021, or as expeditiously as
practicable. Although neither the
available 2017 nor 2025 future-year
modeling data correspond directly to
the future-year attainment deadline for
moderate PM, s nonattainment areas,
EPA believes that the modeling
information is still helpful for
identifying potential nonattainment and
maintenance receptors in the 2017
through 2021 period. Assessing
downwind PM; s air-quality problems
based on estimates of air-quality
concentrations in a future year aligned
with the relevant attainment deadline is
consistent with the instructions from
the United States Court of Appeals for
the District of Columbia Circuit in North
Carolina v. EPA, 531 F.3d 896, 911-12
(D.C. Cir. 2008), that upwind emission
reductions should be harmonized, to the
extent possible, with the attainment
deadlines for downwind areas.

Rhode Island’s Submission for Prongs 1
and 2

On December 6, 2017, R DEM
submitted an infrastructure SIP for the

6 See 2015 ozone NAAQS RIA at: www3.epa.gov/
ttnecas1/docs/20151001ria.pdf.
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2012 PM, s NAAQS that addressed
prongs 1 and 2. The state’s SIP
submission relied in part on EPA’s
analysis performed for the CSAPR
rulemaking to conclude that the state
will not significantly contribute to
nonattainment or interfere with
maintenance of the 2012 PM, s NAAQS
in any downwind area.

EPA analyzed the state’s December
2017 submittal to determine whether it
fully addressed the prong 1 and 2
transport provisions with respect to the
2012 PM, s NAAQS. As discussed
below, EPA concludes that emissions of
PM, 5 and PM, 5 precursors (NOx and
SO,) in Rhode Island will not
significantly contribute to
nonattainment or interfere with
maintenance of the 2012 PM, s NAAQS
in any other state.

Analysis of Rhode Island’s Submission
for the 2012 PM, s NAAQS

As noted above, the modeling
discussed in EPA’s 2016 memorandum
identified one potential maintenance
receptor for the 2012 PM, s NAAQS at
the Liberty monitor (ID number
420030064), located in Allegheny
County. The memorandum also
identified certain states with incomplete
ambient monitoring data as areas that
may require further analysis to
determine whether there are potential
downwind air quality problems that
may be impacted by transported
emissions.

While developing the 2011 CSAPR
rulemaking, EPA modeled the impacts
of all 38 eastern states in its modeling
domain on fine particulate matter
concentrations at downwind receptors
in other states in the 2012 analysis year
in order to evaluate the contribution of
upwind states on downwind states with
respect to the 1997 and 2006 PM, s.
Although the modeling was not
conducted for purposes of analyzing
upwind states’ impacts on downwind
receptors with respect to the 2012 PM; 5
NAAQS, the contribution analysis for
the 1997 and 2006 standards can be
informative for evaluating Rhode
Island’s compliance with the Good
Neighbor provision for the 2012
standard.

This CSAPR modeling showed that
Rhode Island had no discernable impact
(0.000 ug/m3) on the Liberty monitor in
Allegheny County, which is the only
out-of-state monitor that may be a
nonattainment or maintenance receptor
in 2021. Although EPA has not
proposed a specific threshold for
evaluating the 2012 PM, s NAAQS, EPA
notes that Rhode Island’s impact on the
Liberty monitor is far below the
threshold of 1% for the annual PM, s

NAAQS (i.e., 0.12 ug/m3) that EPA
previously used to evaluate the
contribution of upwind states to
downwind air-quality monitors. (A
spreadsheet showing CSAPR
contributions for ozone and PM, 5 is
included in docket EPA-HQ-OAR-
2009-0491-4228.) Therefore, even if the
Liberty monitor were considered a
receptor for purposes of transport, the
EPA proposes to conclude that Rhode
Island will not significantly contribute
to nonattainment, or interfere with
maintenance, of the 2012 PM, s NAAQS
at that monitor.

In addition, the Liberty monitor is
already close to attaining the 2012 PM 5
NAAQS, and expected emissions
reductions in the next four years will
lead to additional reductions in
measured PM; 5 concentrations. There
are both local and regional components
to measured PM s levels. All monitors
in Allegheny County have a regional
component, with the Liberty monitor
most strongly influenced by local
sources. This is confirmed by the fact
that annual average measured
concentrations at the Liberty monitor
have consistently been 2—4 pg/ms3 higher
than other monitors in Allegheny
County.

Specifically, previous CSAPR
modeling showed that regional
emissions from upwind states,
particularly SO, and NOx emissions,
contribute to PM, s nonattainment at the
Liberty monitor. In recent years, large
SO, and NOx reductions from power
plants have occurred in Pennsylvania
and states upwind from the Greater
Pittsburgh region. Pennsylvania’s energy
sector emissions of SO, will have
decreased 166,000 tons between 2015
through 2017 as a result of CSAPR
implementation. This is due to both the
installation of emissions controls and
retirements of electric generating units
(EGUs). Projected power plant closures
and additional emissions controls in
Pennsylvania and upwind states will
help further reduce both direct PM, 5
and PM, s precursors. Regional emission
reductions will continue to occur from
current on-the-books federal and state
regulations such as the federal on-road
and non-road vehicle programs, and
various rules for major stationary
emissions sources. See proposed
approval of the Ohio Infrastructure SIP
for the 2012 PM, s NAAQS (82 FR
57689; December 7, 2017).

In addition to regional emissions
reductions and plant closures,
additional local reductions to both
direct PM, s and SO, emissions are
expected to occur and should contribute
to further declines in Allegheny
County’s PM» s monitor concentrations.

For example, significant SO, reductions
have recently occurred at US Steel’s
integrated steel mill facilities in
southern Allegheny County as part of a
1-hr SO, NAAQS SIP.7 Reductions are
largely due to declining sulfur content
in the Clairton Coke Work’s coke oven
gas (COG). Because this COG is burned
at US Steel’s Clairton Coke Works, Irvin
Mill, and Edgar Thompson Steel Mill,
these reductions in sulfur content
should contribute to much lower PM, ;5
precursor emissions in the immediate
future. The Allegheny SO, SIP also
projects lower SO, emissions resulting
from vehicle fuel standards, reductions
in general emissions due to declining
population in the Greater Pittsburgh
region, and several shutdowns of
significant sources of emissions in
Allegheny County.

EPA modeling projections, the recent
downward trend in local and upwind
emissions reductions, the expected
continued downward trend in emissions
between 2017 and 2021, and the
downward trend in monitored PMo s
concentrations all indicate that the
Liberty monitor will attain and be able
to maintain the 2012 annual PM, s
NAAQS by 2021. See proposed approval
and final approval of the Ohio
Infrastructure SIP (82 FR 57689,
December 7, 2017and 83 FR 4845,
February 2, 2018).

As noted in the 2016 memorandum,
several states have had recent data-
quality issues identified as part of the
PM, 5 designations process. In
particular, some ambient PM, 5 data for
